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1 
JOINT APPENDIX 
1 [ Filed February 26, 1957] 
In The Municipal Court for the District of Columbia 
Criminal Division | 
COMPLAINT G.J. 274-57 
280-"57 
No. 288798 
Whereas Joseph Sanford hath upon oath before me Paul Mothershead, a Deputy 
Clerk of The Municipal Court for the District of Columbia, made complaint and 
declared that on the 20th day of February, A.D. 1957 at the District aforesaid, 
one James Benjamin Adams and George Howard Cash did then and there un- 
lawfully by force and violence, by stealthy seizure and snatching steal, and take 
carry away from the person and immediate actual possession of Joseph Sanford 
one bill-fold of the value of one & 00/100 dollars; money of the value af three 
hundred & 00/100 dollars; all lawful money of the United States, of goods and 
chattels of Joseph Sanford, against the form of the statute in such case made 
and provided, and against the peace and government of the United States of 
America. 
The Honorable LEONARD P. WALSH, Chief Judge of The Municipal Court 
for the District of Columbia, and the seal of said Court this 22nd day of Feb., 
A.D. 1957. | 


WALTER F. BRAMBALL 
Clerk, The Municipal Court, D. C. 


By /s/ Paul Mothershead, 
Deputy Clerk 


2 [Filed February 26, 1957 | : 
G.5. 274-57 United States vs. James Benjamin 
No. U. S. 119-'57 Adams; George Harvard Cash 
HARRY M. HULL, Clerk COMPLAINT: Robbery 
Cepl. Atty. Karahan | 





2 
WITNESSES: Joseph Sanford, 2623 South Dakota Ave., N. W., Det. Herman 
A. Payne, Robbery Sqd. D. B., Det. Sgt. Miller A. Dixon Robbery Sad. 
Feb. 22, 1957; Hearing held; Held to await the action of the Grand Jury - Com- 
mitted to Jail in default of recognizance in the sum of $5,000 (Deft. #1); 
$5,000 (Deft. #2), to appear in the United States District Court for the District 
of Columbia. 


3 [Filed March 13, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled December 27, 1956, Sworn in on January 2, 1957 
The United States of America Criminal No. 280-"57 
Vv. : Grand Jury No. 274-57 


James B. Adams | Robbery (22 D.C.C. 2901) 
George H. Cash 


The Grand Jury charges: 

On or about February 20, 1957, within the District of Columbia, James 
B. Adams and George H. Cash, by force and violence and against resistance 
and by sudden and stealthy seizure and snatching and by putting in fear, stole 
and took from the person and immediate actual possession of Joseph Sanford, 
property of Joseph Sanford, of the value of about $305.00, consisting of the 
following: $300.00 in money, one wallet, of the value of $5.00. 

/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ Daniel L. Harbour 
Foreman. 


4 [Filed March 22, 1957] PIE A OF DEFENDANT 
On this 22nd day of March, 1957, the defendant James B. Adams and 
George H. Cash, appearing in proper person and by his attorney No.1 - Thomas 





3 : 
Kawahara, No. 2 - Without Counsel, being arraigned in open Court upon the 
indictment, the substance of the charge being stated to him pleads not guilty 
thereto. ! 
The defendant is remanded to the D. C. Jail. 
By direction af 


CHARLES F. MC LAUGHLIN 
Presiding Judge 
Criminal Court # Two 


5 [Filed June 13, 1957] 

On this 13th day of June, 1957, came again the parties aforesaid, in man- 
ner as aforesaid, and the same jury as aforesaid in this cause, the hearing of 
which was respited yesterday; whereupon after further of the evidence is pre- 
sented, arguments of counsel and the instructions of the Court the jury retires 
to consider their verdict. 

The jury returns into Court and upon their oath say that each defendant 
is guilty as charged. 

The case is referred to the Probation Officer of the Court. 

The defendants are remanded to the D. C. JAIL. : 

By direction of 


EDWARD M. CURRAN 


Presiding Judge 
Criminal Court # 1 


6 [Filed July 5, 1957] 


JUDGMENT. AND COMMITMENT 
On this 28th day of June, 1957, came the attorney for the Government 
and the defendant appeared in person and by counsel, Franklyn Bourne, Esq. 
IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of Robbery, as charged, and 
the Court having asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary being shown or 





appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonme nt for 
a period of 

Four (4) years to Twelve (12) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 


/s/ Baward M. Curran 
United States District Judge. 


13 [Filed July 16, 1958]- Ct. Apps. [Filed July 17, 1958] -U. S. District Court 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. Misc. 878 
George H. Cash, Petitioner 
Vv. 


United States of America, 
Respondent. 


ORDER ON REMAND FROM THE SUPREME COURT OF THE UNITED STATES 

Upon consideration of the judgment of the Supreme Court of the United 
States remanding this case for further consideration in the light of Ellis v. 
United States, No. 293 Mis., October Term 1957, and Hill v. United States, No. 
287 Misc., October Term 1957, and of the pleadings heretofore filed in this 
case, it is 

ORDERED by the Court that petitioner be, and he is hereby, allowed to 
proceed on appeal from the judgment of the District Court without prepayment 
of costs and that the stenographic transcript of the proceedings at the trial 
be prepared at the expense of the United States. 

It is FURTHER ORDERED by the court that the record on appeal be 
prepared by the clerk of the District Court and transmitted to this court within 


forty days. 
Per curiam. 
Dated: July 16, 1958 : 
Circuit Judge Burger would deny the petition for leave to prosecute an 
appeal in forma pauperis on the grounds that it should be denied on any standard. 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
18 [ Filed September 12, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES : 
vs. Criminal No. 280-57 


JAMES B. ADAMS, and 
GEORGE H. CASH. 


Defendants. June 12, 1957 
The above-entitled matter came on for trial on the merits at 2:25 p.m., 
before the HONORABLE EDWARD CURRAN, Judge, and a jury. 
APPEARANCES: 
HAROLD TITUS, Assistant United States Attorney : 
THOMAS KAWAHARA, ESQ., appearing for Defendant Adams. 
FRANKLYN BOURNE, ESQ., Appearing for Defendant Cash. 
* * * £ * * * * 
23 JOSEPH SANFORD 
was called as a witness and being first duly sworn, was examined and testi- 
fied as follows: 
DIRECT EXAMINATION 
BY MR. TITUS: 
* * * * ke * * 


24 Q. Mr. Sanford, I want to ask you about the day of February 20, 1957, 


Did there come a time that evening when you were on your way home from 
work? A. I was. ! 


Q. What means of transportation did you take to get home A. Seat 
Pleasant bus. 





25 


26 
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Q. A Seat Pleasant Bus? A. Right. . 

Q. Where did you board that bus? A. 12th and New York A, enue. 

Q. Is that where -- Northwest, Washington? A. Northwest, yes. 

Q. Did there come a time, Mr. Sanford, when something of an unusual na- 
ture happened to you on that bus? A. Very much so, yes. 

Q. Suppose you tell the Court and the jury in your own words, and hold your 
voice up, exactly what happened. A. Well, the bus on 12th and New York Ave- 
nue Northwest was extremely crowded. The bus operator could only say three 
words, move back, watch the door. I could not go any further than about, say 
four feet from the front entrance. 

> * *©* *©* &©& & & * 

THE WITNESS: I was standing, I could not go no further, because the peo- 
ple were just like that (indicating) packed in that bus. There I was standing -- 
and the people kept on coming in which that was not altogether right because 
the bus was full. He did not have any business to keep on packing them in there, 

but he did. And so, naturally, we made the best of it, all of us. In the course 
of our journey now on H Street, when I got to 11th Street, Northeast, which is 
where I transfer on 13th and H Street, Northeast, there is a colored girl stand- 
ing right alongside of me. I says, will you excuse me untilI get by her amongst 
this crowd -- it takes me a couple of minutes. I want to get off at the next stop. 

As she made room and I squeezed through, at that time, the two gentlemen 
over there (pointing), they were close by me and as I was walking to the exit 
of the car to get off, the one with the gray hair right there, (pointing) on this 
side, he was on my left, pressing, of course -- I took it for granted they wanted 
to go home the same as I did and I did not make no complaint, where the other 
one on the end there (pointing) he was right back of me. And so as we were 
going out, when I got to the mid-section of the bus where you get off there, 
there was a terrible shoving and pushing. Still I did not say anything, but I 
figured I was in danger but I did not want to cause no commotion, neither did I 
want to run my hand in my pocket to see if I had everything, but as I tried to 
step down off the bus which had stopped, I felt a jolt right back of me. I said, 
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Oh, there is something wrong. So, as I stepped on the pavement I felt for my 
wallet and my wallet was missing. I said to the man with the gray hair there, 

the one on this side (indicating), I says, you got my wallet. ‘1 ain’t got the 
wallet.’? That was his answer. Well, I says, you or him, the other one. I says, 
‘‘Between you both got my wallet.”’ ‘I aint got no wallet.?? They deny it. I 
says, ‘‘All right.’’ I said to the bus driver -- he got off the bus -- he says to 
me, ‘What has happened to you?’’ I told him, I says, “‘A pickpocket got my 
wallet.’? I said, ‘“‘These two men here got my wallet.’’ I said, ‘Will you call 
the police for me ?’’ He said, ‘1 can’t leave the bus.’’ I had some change in 
my pocket and I asked each and everyone standing -- that is a transfer corner 
at 13th and H. I asked each and everyone, will you please call the police; these 
men got my wallet? ‘‘No, no, no cooperation.’’ So, finally, the bus driver says 
to me, he says, ‘I can’t stay here all night waiting for the police.’? He says, 
‘You call the police.’’ I says, ‘‘Yes, I can do that, but, I says, if I go in the 
delicatessen store -- which was right there -- to call the police, these men 
will get away’’ and that is what I did not want to happen. But I said, ‘Well, 
there ain’t but one thing for me to do, I says, is to call the police, myself. 
Well, I know just what happened and it did happen. When I called the police and 
Icame outside again, the bus had gone and everybody else. There was nobody 
there just a couple of kids. : 


*x* * *©* *©* © © *& * 


Q. Let me ask you, did there come a time when the - came to where 


you were? A. Yes, sir. 

Q. And when they came -- I do not want you to go into what you said, but 
‘did you make a report of what had happened? A. Oh, naturally, They asked 
me what happened to me, the scout car. : 

5 * * 

BY MR. TITUS: 

Q. Mr. Sanford, you say that you had this wallet which you missed from 
your pocket, your hip pocket, is that right? A. That is correct. 

Q. What did you have in that wallet? A. I had ten $20 bills and $100 I 
had just got at the bank that afternoon. 
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Q. Did you have any other personal papers or identification cards, or any- 
thing? A. Yes, there was a check for $136 given me by Mr. Turner, the Real 
Estate man down Southwest which I also had been doing business with him. 

Q. Why were you carrying that large amount of money, Mr. Sanford? A. 
Well, the reason was we were going out west, the West Coast. 

Q. You and your wife? A. My wife andI, which all my relatives are out 
in the West Coast from Portland down to California. | 

Q. Did you have that money for that trip? A. That is right. My intention 
was to get my Traveler’s Checks the next day because the bank was closed at 
2 o’clock, so I said, I will wait until tomorrow, but that evening -- 

Q. All right now, would you look -- there is a Motor Vehicle Operator’s 
permit and the other pieces of paper there, and tell us whether you can identify 
those. A. Yes. 

Q. Look at those, and tell us -- A. Yes, that is right. That is right. That 
is right. Right. 

Q. Now, are those pieces of paper, papers which you recognize, Mr. 
Sanford. A. Beg pardon. 

Q. Do you recognize those? A. Definitely, yes. 

Q. Where were those pieces of paper? A. In my wallet. 

Q. Those were in your wallet? A. That is right, yes. 

Q. Now, Mr. Sanford, you have stated this was on the evening of February 
20, 1957? A. That is right. 

Q. Do you recall approximately what time it was in the evening? A. What 
time what ? 

Q. Approximately what time in the evening it was that this happened. A. 
Well, say, between 6:30 to 6:40. 

Q. Did there come a time after that again that evening when you saw these 
two men, these two defendants again? When was the next time you saw these 
two men again? A. In the room of the robbery squad. 

Q. Did you, in the room of the robbery squad, identify these two men as 
the same men you had seen? A. What? 
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Q. Did you identify those two men as the same men? A. Just as soon as 
they came in, I said, those are the men, yes. 

MR. TITUS: Your witness. 

CROSS EXAMINATION 

BY MR. KAWAHARA: 

Q. Mr. Sanford, is that S-a-n-f-o-r-d? A. That is right. 

Q. AsI understand you, this bus was very crowded, was it not, lots of 
people were on the bus and it was really crowded, that is true, is it not? A. 
That is right, yes. 

32 ‘Q. And besides this gentleman on my right here, oe were other people 
pressing against you, is that not right? A. Well, yes. : 

Q. There were a lot of people pressing against you, isnt that right ? 

A. Yes. Well -- 

Q. Thank you. A. Just a second now. As we were moving, they were right 
back of me all the time. | 

Q. The other people were moving, too, were they not? hovers other 

people? A. Well, how could they possibly move by : me when I am trying to 
get out and those two men (pointing), one here and one back of me (indicating) -- 
how could anybody get by me? 

- Q. Besides that there were other people who were right iaeat to these two 
men, were there not? A. Yes, but the aisle is very small. 

Q. Yes, but then some other people were moving ahead ot him, is that 
right? A. No, no, I was in front. | 

Q. There were other people that left this bus, that is true, is it not? 

A. What ? 
33 Q. Other people left this bus at the same time that you did? 

THE COURT: Let the bus the same time ? 7 

BY MR. KAWAHARA: 

Q. Left the bus, they got off the bus. A. {was frst and they fllowed me 
and then the other people, yes. 

Q. In other words, you did not notice any other people who got off the bus 
before you? A. No. 2 
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Q. It is possible, is it not, that other people got off ahead of you? A. No, 
no, it was not. 

Q. Now, Mr. Sanford, at the time that you got off the bus and you were on 
the sidewalk and you started to question everybody, ‘‘someone stole my pocket 
book’? -- now at that point is it not true that this defendant here offered himself 
to be searched -- ‘Search me,’’ isn’ that right? A. Wait a minute. I did not 
have no authority to search the man. I wanted the police to do that. That is 
why I was begging the people to call the police. 

34 Q. Yes, but he also told the bus driver, did he not, ‘Well, go ahead, Iam 
willing to be searched right now,’’ isn’t that right? He said that, did he not, 
to you and to the bus driver? A. Well, I cannot say. 

Q. You cannot recall? A. I cannot say yes or no. I know I did not have no 
legal authority to search him. 

Q. That is not the question. He offered himself to be searched because you 
were also talking to the bus driver at the same time, isn’t that right? A. Again 
I will repeat, I did not have no legal authority to search. 

THE COURT: The question is, did he offer to be searched ? 

THE WITNESS: I can’t say for sure, your Honor. I can’t say for sure 
whether he did or whether he did not. 

BY MR. KAWAHARA: 

Q. Thank you. Now, later on, when you were taken to the police department, 
how many people were in this particular room, do you recall? A. Repeat that, 
please. 

Q. Were you taken to police headquarters? A. That is right. 

Q. To take a look at a certain number of people. How many people were in 
this particular room, do you recall? A. At the station house ? 

Q. Yes, the station house. A. Oh, there was an officer there and detective 
there -- about two or three, that is all. 

Q. Now, Mr. Sanford, refreshing your recollection, when you were taken 
into this particular squadroom -- I ask your indulgence for a moment -- Mr. 
Sanford, when you came to the room isn’t it true that Officer Payne said this is 
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Mr. Cash? Did Mr. Cash pick your pocket, and isn’t it a fact that you said, it 
is not him? A. No, no, nothing like that. 

Q. And there were only two other people there, two men in this particular 
room, right? A. I can’ -- 

Q. There were two defendants in the room, that is true, is itnot? A. 
That is right. 

Q. And the officer pointed out -- isn’t that right? A. No, he did not. He 
asked me if I recognize those men. 

Q. Yes, but there were only two men in this particular ; room, is that right ? 
A. That is right. 

36 Q. Thank you. That is right. 

MR. KAWAHARA: No further questions. 

THE COURT: Any questions ? 

MR. BOURNE: Yes. 

THE COURT: Go ahead. 

CROSS EXAMINATION | 

BY MR. BOURNE: i 

Q. Mr. Sanford, how old are you, sir? A. How? ! 

Q. How old are you? A. I will be 75 next September. I was born in ’82. 

Q. Now, sir, do you remember how long it was before you went down to 
Detective Payne’s office after the incident happened on the bus? A. I can’t -- 

THE COURT: How long was it? 

THE WITNESS: How? 

THE COURT: How long was it that you went to the detective’s office after 
you were robbed ? | 

THE WITNESS: Well now, you want me to explain in my ‘own words now ? 

37 MR. TITUS: May we approach the Bench? 
THE COURT: Yes. 


(At the Bench) : 
MR. TITUS: I am scared of the picture situation, your Honor. He looked at 


some pictures. I have told him not to mention that, and I am scared to death 


12 

that he is going to come out with it if he is asked the question in that manner. 
I just want to apprise the Court about that. 

THE COURT: What pictures are you talking about ? 

MR. TITUS: Pictures of two defendants. 

THE COURT: He identified some pictures ? 

MR. TITUS: Some pictures and then they arrested them. 

THE COURT: Do you care if they bring it out? You are not doing it? 

MR. TITUS: Only if it was done by a broad question and it might not be a 
responsive answer. I just want to caution counsel that it might come out. 

THE COURT: All right. 

{in open court.) 

BY MR. BOURNE: 

Q. Mr. Sanford, after you reported this to the police, did there come a time 
when you went to police headquarters? A. I was called to the police headquarters. 

Q. Did there come a time when you went in a room where Detective Payne 
was? A. Yes. 

Q. Now, on your way into the room, do you recall whether or not you went 
through a little anteroom? A. Yes. 

Q. Were there any people seated in this anteroom at the time you went in? 
A. Nota soul. 

Q. Did there come a time when Detective Payne went out and brought some 
people into the room? A. Yes. 

Q. At the time he brought them into the room, how many people came in? 
A. Well, he brought the gray haired man (pointing). I am not sure now, one of 
the two, as soon as they came in, I nodded my head to Payne that they were the 
men. 

Q. But you do not know which one it was? A. The gray-haired men. (sic) 

39 Q. Did there come a time when the defendant Cash was brought in that same 

room? A. That is right’ 

Q. How long after the first person was it before he was brought in? Was 
it fifteen minutes, half an hour, an hour, or-wasit shortly thereafter? A. Shortly 
thereafter, a very few minutes. 





40 


41 
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Q. At the time he was brought into the room, did you see anybody else sit- 
ting outside of the room yeu were in? A. In the anteroom you mean ? 

Q. Yes. A. No, there were few people but they had just left and there was 
nobody when they came in. | 

Q. But you had seen some people sitting out there on your way in? A. Yes, 
that is right. : 

Q. Sir, you say that when the gray-haired gentleman came in first and that 
you pointed to Adams, that is Mr. Adams? A. I believe that is his name, yes. 

Q. You say you nodded your head right away? A. Jeet as soon as Payne 
came in with him, I nodded my head to Payne. 

Q. What happened as soon as they brought in Cash? A. I did the same 

thing, nodded my head. | 

Q. You did the same thing? A. Yes. | 

Q. Had anybody else been brought in there prior to them coming in? A. No. 

Q. Was anybody else brought in there after they came in? A. Not asI 
know of. : 

Q. Now, sir, did there come a time -- may I withdraw that, your Honor. 
I would like to direct your attention to the Saturday morning after this happened, 
when you went over to the Municipal Court. Do you remember that day, sir? 
A. It was not on Saturday, was it? 

Q. Was it Friday? A. Yes, that is right, it was on Friday, the 22nd. It 
was the 22nd, I know, George Washington’s Birthday. 

Q. George Washington’s Birthday. A. Was it Friday or Saturday? Excuse me 

Q. Well, your recollection is it was George Washington’s Birthday? A. I 
believe that would be so, yes. ! 

Q. Do you recall, sir, that when you testified there you ‘said you could not 
positively identify either one of these men? A. Oh, no, no, I did not say that, no. 
Q. What was your recollection of what you said that day, sir? A. I said 

I can’t accuse either one directly, but I know between the ew they had my 


wallet. 
Q. You could not accuse either one? A. No, I could not say that he took it, 


14 
or that he had taken my wallet, or the other one, but it was between the two. 

Q. Now, sir, when you were getting off the bus, was there anybody immed- 
iately in front of you? A. In front of me? | 

Q. Yes, sir. A. There was a little boy about 8 years old sitting on the step 
and he was the first one to get off and I followed him. 

Q. Sitting on the step of the bus? A. Yes, because the bus was very 
crowded. It was a little, small fellow, I presume about 7 or 8 years old. He 
was sitting right there on the steps. 

Q. In other words, when the time came to get off, were you right up at the 
door? A. On top, that is right. 

Q. Did you turn around and look back at these men? A. Well, asI say,I 
felt a terrible jolt back of me and I was glad to step down and see what had 
happened. 

Q. You did not look around, though? A. I turned around, yes; I turned around. 

Q. When did you turn around, before you got off the bus or afterwards, if 
you can recall? A. Just as soon asI stepped off the bus. 

Q. As soon as you stepped off? A. As soon asI put my foot on the pave- 
ment I turned around; I says, ‘Here, here,’ I says, ‘“You got my wallet.’’ 

Q. Were these men coming off the bus to you? A. Yes, they got off the bus, 
too; yes. 

Q. And other people kept on getting off? A. A few. I cannot recall how 
many. But my eyes were on those two. I was not paying attention to the other 
people. 

Q. You immediately accused both of these man of having your wallet, is 
that correct? A. I am positive they had my wallet, yes. 

Q. What did Mr. Cash say to you, if anything? A. Well, he said, he did not 
have. He says, ‘I haven’t seen no wallet -- I haven’t got your pocketbook’? or 

43 something like that. They were very short words he said. 

Q. On your direct examination you said Adams said, ‘I haven’t got your 
wallet.”? A. Either one now. 

Q. Do you know which? A. I am speaking to both of them at the same time, 
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first one then the other; I says, ‘One of you got my pocketbook.?? 

Q. What did Mr. Cash say to you? That is what I am interested in. A. 
Well, I do not quite recall just what he said. I believe one of them -- I believe 
he said, ‘I haven’t got your pocketbook.’ That is all -- wallet. 

Q. Do you remember how he was dressed? A. How?) 

Q. Do you remember how he was dressed? A. Oh, brother, now, you never 
had anything like that occur to you. My mind almost was blank. I was mad. 

THE COURT: If you do not remember, say so. : 

THE WITNESS: How? 

THE COURT: If you don’t remember how he was dressed, say so. 

THE WITNESS: No, no, I can’t. 


BY MR. BOURNE: 

Q. Did you get the bus driver’s name or number? A. was going to do 
that very thing but he pulled away. | 

Q. Did you get the number of the bus, sir? A. No. |. 

Q. You stated that the wallet contained $300? A. That is right. 

Q. Do you recall when you put this money in the wallet ? A. Oh, yes; sure. 


Q. When? A. It was that very day, the 20th. 
*-_ x e&* & & & KF * 

56 Q. Isnt it a fact that Mr. Cash denied being at 13th and H and on a Capital 
Transit But (sic) at the time he came in there? A. Not as I can recall, he did 
not deny anything that I know of. 

x* * * &* &* © © * 
REDIRECT EXAMINATION 
BY MR. TITUS: i 
Q. Do you know that you had your wallet in there on the’ bus ? A. Yes. 
Q. You know you had the wallet in your pant’s aemeae A. I had my wallet 
up to 11th Street. 
Q. All right. That is allI have. 
THE WITNESS: Just as soon as I began to move -- 
MR. TITUS: No, no, that is all, sir. 
THE COURT: You may be excused. 





June 13, 1957 


HERMAN A. PAYNE 
was called as a witness by counsel for the Government and, being duly sworn, 
Was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. TITUS: 

Q. Your name is Herman A. Payne, is that correct? A. Yes, sir. 

Q. Are you a detective sergeant attached to the Robbery Squad of the Metro- 
politan Police Department? A. Precinct Detective. 

Q. Precinct Detective; Iam sorry. A. Yes, sir. 

Q. How long have you been attached to the Robbery Squad? A. Since 1945. 

Q. And you were so attached then on February 20 and thereafter, 1957 ? 

A. Yes, sir. 

Q. I want to direct your attention, Detective Payne, to the complaint of 
Mr. Joseph Sanford regarding an alleged robbery on February 20, 1957. Were 
you assigned to the investigation of that case? A. I was, sir. 

Q. In the course of that investigation, did you have occasion to talk to the 
defendant George H. Cash? A. I did. 

Q. Would you relate to us first, when it was you talked with him, that is, 
the date and the hour. A. I talked with defendant Cash on February 21, 1957, 
by telephone. I made arrangements with him to meet me at 9 o’clock on the 
same night in the unit block of H Street, Northeast. 

Q. With regard to your telephone conversation that you had with him, would 
you relate what statements he made to you at that time concerning the allega- 
tions of Mr. Sanford and his participation -- 

THE COURT: Just a minute. Any statement that Cash made involving Cash 
you may testify about. 

THE WITNESS: Yes, sir. 

THE COURT: If Cash made any statement involving Adams, that is not 
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17 : 
admissible. If you had any conversation with Adams concerning Adams, that 
is admissible. But any statement made by Adams emiaee Cash out of the 
presence of Cash is not admissible. 

THE WITNESS: Yes, sir. | 

THE COURT: All right. | 

B¥ MR. TITUS: i 

Q. Now, will you relate what occurred in your telephone conversation. 

MR. BOURNE: If the Court please, I would object to the telephone conver- 
sation until there is a further foundation laid. | 

THE COURT: What foundation do you want ? : 

MR. BOURNE: How did he know who he was talking to on the phone. 

MR. TITUS: Your Honor -- 

THE COURT: All right, how do you know it was Cash 504 were talking to? 

THE WITNESS: Your Honor, I went to a restaurant looking for Cash. Idid 
not find him. I saw a personal friend of mine and Cash and I told this friend 
when Cash came in, to give me a telephone call, soI did receive a, telephone 
call at the office and this individual on the other end of the line stated that it 
was Cash. : 

THE COURT: All right, go ahead. ; 

BY MR. TITUS: 

Q. Then you subsequently talked to him personally, did you not? A. Yes, 
sir. 

Q. Was the voice the same? A. Yes, sir. 

Q. Now, relate to us what that conversation was. A. All right, sir. We 
met shortly past nine o’clock on the night of February 21, 1957, in the unit block 
of H Street. We sat in my car and at this time I asked defendant Cash if he on 
the previous day -- that was February 20, 1957 about 6:30 p.m. -- picked an 
elderly white man’s pocket at 13th and H Street, Northeast. His answer was yes. 
I asked him how much money did he get from this complainant. He told me $80. 
I asked him if he was alone. He said no, that he did have an accomplice. 

Q. Then what else did he say? A. Well, I asked him what did he do with 


18 


the victim’s pocketbook and the money in it, and his personal papers. He told 

me that he threw them away. I asked him where, So he directed me in my car 

to the 600 block of Elliott Street, Northeast, where we stopped. We got out of 

the car. It was dark and with the aid of my flashlight, we walked along the side 

of the building or premises 630 Elliott Place - Street, and foundaD.C.Driver’s , 
permit that belonged to the complainant in this case and other personal papers 

and he gave them all to me. 

Q. Where were they when you found them? A. They were on the ground, 
lying beside the building in a little alley. 

66 THE COURT: Did he say he threw them there ? 

THE WITNESS: Yes, sir. And I asked him where was the pocketbook. He 
directed me across the street and we looked over there and we did not find it. 

BY MR. TITUS: 

Q. Now the papers you say that you found, would you look at these which 
have been marked government exhibit 1, alli of them, and tell us whether those 
are the papers that you recovered from this street? A. Yes, sir, those are 
the papers, because I initialed them after they were found. 

Q. Your initial is on each paper? A. Yes, sir. 

Q. And this is the driver’s permit you referred to? A. Yes, sir, that be- 


longed to -- 
Q. Belonged to Sanford. A. Yes, sir. And the receipt Mr. Sanford said he 


had in his wallet. 
MR. TITUS: If the Court please, the government will offer these at this 
time in evidence. 
THE COURT: Very well. 
(Government Exhibit 1 was received in 
evidence.) 
67 BY MR. TITUS: 
Q. You stated that this was on the 21st of February, 1957, is that correct ? 
A. Yes, sir. 
Q. Did there come an occasion when you talked with or interviewed the 
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defendant James B. Adams? A. Yes, sir. 

Q. Tell us when you talked with him first. A. That was: about seven 
o'clock, on the morning of February 22, 1957, in the premises 101 Eye Street, 
Northwest. This particular morning I carried him down to headquarters and 
talked with him. 

Q. Did you discuss with him the complaint of Mr. Joseph Sanford con- 
cerning this alleged robbery? A. I did, sir. | 

Q. What, if anything did he say concerning his own particupation in this 
offense. A. Adams told me that he was at 13th and H Street about the time that 
this complaint originated and stated that he did have a conversation with an el- 
derly white man. 

Q. What else did he say? i 

THE COURT: Did he deny having anything to do with it? 

THE WITNESS: No, sir. He did not deny it. He said he acted as the block 
or shield. He stalled on the treadle as you go out of the bus. | 

THE COURT: That he what? 


THE WiTNESS: That he stalled in the way and this man was next to him. 
BY MR. TITUS: | 


Q. He stalled, was that the word, sir? A. Stalled, yes, sir, or acted 
as a shield. | 

Q. As a shield. 

MR. BOURNE: If the Court please, is he quoting the words -- 

THE COURT: I do not know. Is that what -- , 

THE WITNESS: That is what he said to me. He said he stalled. 

THE COURT: Did he say he acted as a shield or did he say he stalled? 

THE WITNESS: He used both. 

THE COURT: Both? 

THE WITNESS: Yes, sir 

BY MR. TITUS: 

Q. Now, when were both of these defendants arraigned or Maken to Court 
subsequent to your conversation? A. On the morning of February 22, 1957, I 





would say betwen 9 and 10 o'clock. 

Q. That was February 22? A. Yes, sir. 

MR. TITUS: Your witness. 

THE COURT: You may be excused until 1:45, ladies and gentlemen of 
the jury. Do not discuss the case among yourselves or with anyone else. 

(At 12:40 p.m. the trial was recessed until 1:45 p.m.) 

AFTERNOON SESSION 

(At 1:45 p.m. the trial was resumed pursuant to recess) 

DEPUTY CLERK: In the case of James B. Adams and George Cash. All 
witnesses who have not yet testified please retire to the witness room. 
Thereupon 

HERMAN A, PAYNE 
a witness previously sworn, resumed his testimony further as follows: 
CROSS EXAMINATION 

BY MR. KAWAHARA: 

Q. Officer Payne, at the time that you had a conversation with the de- 
fendant James Adams, did you ask him where he was going on this particular 
day, February 20, 1957? A. No, sir, I did not. 

Q. Isn't it true that after you asked him whether he was implicated in a 
certain pickpocket incident, he denied that? A. No, sir. 

Q, Did you tell him, or did he tell you he was returning home from his 
work? A. He did. I recall his saying that. 

Now this lineup that you fixed some days afterwards, there were only two 
men in this particular room, isn't that right? A. There was no lineup. 

Q. Isn't it true that you had occasion where you had a lineup where you 
permit the alleged victim to pick out the so-called perpetrators? A. Sometimes, 
yes; sometimes, no. 

Q, But on this particular day, you picked these boys up, yourself, isn't 
that right? A. No, I picked Adams up, but Cash came in voluntarily. 

Q. And there were only these two boys in this particular room? A. That 


is right. 
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MR. KAWAHARA: No further questions. 
CROSS EXAMINATION 

BY MR. BOURNE: 

Q. Detective Payne, you state that you met Mr. Cash in the unit block 
of H Street, Northeast. A. Yes, sir. 

Q. That was on the 21st of February, is that encront?’ A Yes, sir, about 
nine o'clock at night. 

72 Q. Were you in a police department vehicle or were you in your private 

car? A. No, sir, in my private car. 

Q. Was anyone with you, sir? A. No, sir. 

Q. You usually work with Sergeant Dixon, don't you? A Yes, sir 

Q. He was not present this evening? A. No, sir. : 

Q. Was he present the next morning? A. No, sir. : 

Q. Who arrived in the unit block of H Streetfirst, youor Mr. Cash? A. I did. 

Q. Did you see him when he arrived there? A. No, I only saw him when 
he came to the side of the car to get in with me. | 


Q. What did he say to you at that time and what did you say to him by 
way of greeting? A. I asked him if he was involved in that pickpocket case 
that occurred the previous day down at 13th and H about 6:30 in the afternoon? 


Then he told me, yes. : 
Q. That is the first thing you saidto him? A. Yes, sir. 

73 Q. Did you or had you said anything to him about this on the telephone? 
A. Yes, I asked him was he involved in it, and he said, I want to see you and 
I said, I want to see you, too. That was when we made arrangements to meet 
that night. Now that was all discussed over the telephone. _ 

Q. What time of the evening was this? A. Now, let it be clear to me. 
What do you mean, the time I made the call or the time we met? 

Q. The time you met. A. The time we met, I said, was a little past 9 
at night. 

Q. Alittle past9? A. Yes, sir. : 

Q. How long were you parked there in the unit block when Cash was there? 
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A. Oh, I would say anywhere from 15 to 20 minutes. 

Q. Did you have any other discussion other than about this case? A. No. 

Q. Isn't it a fact, sir, that you asked Case how much money he had on 
him? A. No, sir. 

74 Q. Did you search him? A. No, sir. 

Q. Now, did you notice any other vehicle parked near your car? A. Well, 
it is a public street. I never paid any particular attention. I am sure there 
was, because that is a business place there. 

Q. You say you stayed there approximately 20 or 25 minutes? A. I 
would say so. 

Q. Then where did you go? A. We went to the 600 block of Elliott Street, 
Northeast. 

Q. What other street is that near? A. It is off Maryland Avenue, North- 
east. It is just a little one-block street. I did not know how to get there. He 
directed me to the place. 

Q. You are a precinct detective, you say, sir? A. Yes, sir. 

Q. When he directed you to the place, could you tell us what alley you 
went into? A. It was an alley alongside of 630 Elliott Street, because, after 
the property was found, I looked up to see what the house number was and the 
street it was on. 

75 Q. When you say it is an alley along 636 Elliott Street -- A. I believe 
it is 630 instead of 636. 

Q. 630? Iamsorry. A. It is 630. 

Q. 630 Elliott Street? A. Yes, sir. 

Q. Is that a public alley or a driveway to that house? A. No, thatisa 
public alley. 

Q. And that alley runs through to what street? A. Well now, I do not 
know how far that alley would run through because a lot of them will curve there 
and you cannot see beyond the building that you are alongside of. 

Q. You did not go far in this alley? A. No, sir. 

Q. Did you go to the rear of the house? A. Yes, sir. 
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Q. How much further beyond the rear of the house did you go to? A. Oh, I 
did not go any further than the rear of the building, because it extends from 
Elliott back to the alley, because we looked right along beside the building. I 
did not go any further than the premisesof 630, The building alone. 

Q. Where had you parked your car when you went up there? A. The car 
was parked on Elliott Street before we got to 630, and we ak out and walked 
up to premises 630. 

Q. You got out and walked? A. Yes, sir. 

Q. Who found these papers? Did you find them, or did Mr. Cash find 
them? A. Mr. Cash picked those papers up, because I held the flashlight. 

Q. And where were they, alongside the building? A. Yes, sir, they were 
on the ground beside. the building in the alley. 

_ Q. When he picked them up, did you look any further? A. Oh, yes. 

Q. How far back did you look? A. Well, we looked along the side of the 
entire building there and then across the alley, too. 

Q. Did you look into any trash vehicles? A. Yes, sir. | 

Q. Were there several or was there just one trash vehicle there? A. 
I do not recall how many it was now, but we looked everywhere available around 
there to see if we could find other papers. | 

Q. When you left there, where did you drive to? A. Carried him back 
to the unit block of H Street, Northeast. ! 

Q. Then where did you go? A. Where did I go? | 

Q. Yes, sir. A. I went looking for Adams. 

Q, You did not go in any place along that block? A. Oh, yes, sir, I went 
in several places along that block. 

Q. Was Mr. Cash with when you went in there? A. I do not recall wheth- 
"er he was with me or not, because I left Cash outside and told him to meet me 
down at the Robbery Squad the following morning at 9 'oclock. As to whether 
he followed me in there, I do not know. 

Q. Mr. Payne, do you know Mrs. Cash? A. Not too well. I know her 
when I see her. ! 
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Q. Did you see her that evening? A. No, I do not recall having seen 
her that evening. 

Q, You had been to her house, hadn't you? A. Yes, I have. 

Q. You know her, don't you? A. I know her when I see her but that is 
all. That is the extent of it. 

Q. How many times have you been to her house? A. I recall having been 
there once. 

Q. Only once? A. No, make it twice, because I went there one time in- 
quiring for some information, then I went back later looking for him, but I did 
not see Mrs. Cash on that date. 

Q. Now, you usually know where to find Mr. Cash, don’t you? A. Yes,sir. 

Q. Where is that? A. Well, ifI do not find him along the line of H Street, 
Northeast, I would naturally go to his house. 

Q. You usually see him over by the terminal, don'tyou, sir? A. No, Ihave 
never-seen him at-the terminal. It always has been around the unit block of H 
Street. 

Q. Sir, did you say before you went into these business establishments 
you told Mr. Cash to meet you at headquarters the next morning, is that correct? 
A. Yes, sir. 

Q. Did he meet you at headquarters the next morning? A. Yes, sir. 

Q. Was there anybody with him whenhe got there?.A. Now, his madam was 
with him when he came down that morning and another lady. I do not know who 
the other lady was. 

Q There was another gentleman there, too, wasn't there? A. I don’t 
recall having seen another gentleman. 

Q Do you know his son-in-law? A. No, I do not think so. 

Q. Do you recall where you told Mr. Cash to sit that morning when he 
came down there? A. Mr. Cash sat up front where all people sit when they 
come in the Robbery Squad and wait until we go up and get them. 

Q. Inaroom sort of? A. Yes. 

Q. Were there other people seated along there? A. Yes, there were. 
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Q. Did there come a time you called him into your office? A. They were 
already in the office then. | 

Q. You mean they did not sit outside of the office, of your desk? A. No, 
sir, they sit inside the Robbery Squadroom. 

Q. Now at that time was Mr. Sanford at your desk? A. No, Mr. Sanford 
was sitting in the same place where Mr. Cash was sitting. 

Q. Sitting up where they were sitting? A. Yes, sir. | 

Q. And your recollection, sir, is Mr. Cash and another ata and Mr. Cash 
were sitting there? A. Yes, sir. 

Q. Now, did there come a time when Mr. Sanford came over to where 
you were seated? A. Yes, sir. 

Q. And you had a conversation with him, is that said A. I did not 
talk with Mr. Sanford alone at the time. At the time Mr. Sanford came back to 
my desk to talk, both defendants were there along with him. — 

Q. You had not talked with Mr. Sanford prior to the defendants coming 
back to your desk? A. The night before, but not that day. 


Q. Do you recall how Mr. Sanford got to your office, if: you know? A. I 
do not know. | 
THE COURT: What difference does it make? 3 


THE WITNESS: I do not know. 

MR. BOURNE: I think, according to my recollection, there is some var- 
iance in the testimony. 

THE COURT: I say what difference does it make how he reo there? You 
do not know? 

THE WITNESS: No, sir, I do not know how he came there. 

MR. BOURNE: I will develop along another line. 

BY MR. BOURNE: 

Q. When Mr. Sanford got over to your desk, you say that both of the part- 
ies, Mr. Adams and Mr. Cash were there? A. Yes, sir. | 

Q. Did you ask him whether or not he could identify these two parties? 
A. I asked him if they were the two same people, the two same men whom he 
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had talked to the evening before at the time he said he lost his money. I did 
ask him that. 

Q When you say the evening before, you are referring back to the 20th 
of February? A. Yes, sir. 

82 Q. And this is the morning of the 22nd that we are talking about? A. The 
22nd. 

Q. What was Mr. Sanford’s answer to that, sir? A. He said yes, those 
were the same two men with whom he was trying to get somebody to call the 
police for him before that bus left the spot where he lost his money. 

Q Did you ask him whether or not one of these men took his wallet? A. 
Yes, I asked him that. 

Q, What did he say to that? A. He said that Cash took it, the man be- 
hind him. 

Q. Is it your testimony, Mr. Payne, that Mr. Sanford said that Cash took 
his wallet? A. Yes, sir. | 

THE COURT: That is what he said. 

‘THE WITNESS: Yes, sir, that is what I said. 

BY MR. BOURNE: 

Q. Did you ask him if he could identify the defendant Adams? A. Yes, 
sir, 

Q What was his statement as to that? A. He said that he had conver- 
sation with Adams, too, at the same time. 

83 Q. Didn't you ask him where Adams was at the time he thought he lost 
his wallet? A. Yes, sir. 

Q. What did he say to that? A. He said Adams started out of the bus at 
the rear exit and stopped at the bottom trestle and had him pinned in between 
Cash -- 

Q. You are not mistaken about what exit we are talking about on the bus? 
A. No, no. 

Q.. Did you reduce these statements to writing? A. No, sir. 

Q. Did you make any notes on these conversations? A. Well, from my 
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statement of fact, I did, sir. I just put down my statement of fact from what 
has been said. | 

Q. But you testified, before you came into the room to testify, did you 
refresh your recollection from those notes? A. Yes, sir. 

.Q All right. 

MR. BOURNE: If the Court please, I would like to ask i I might -- 

THE COURT: Sure. You may see them. 

THE WITNESS: Here is the statement of facts. This a be a little 
better; it is the same thing. There are two of them there. _ 

84 MR. BOURNE: Will your Honor indulge me a moment? 

BY MR. BOURNE: 

Q. Sir, do you recall you made these notes up a relatively short period 
of time after this happened? It bears the date February 22. That is the date 
when you made those notes up? A. Yes, sir. 

Q. Do you recall whether or how much Mr, Sanford said he had in his 
wallet? A. Yes, sir. 

Q. How much was that, sir? A. Mr. Sanford said he had a total of $300 
in money which consisted of $100 bill and 10 $20 bills plus a personal check 
that was made out to him in the amount of $136. 

Q. When you took that information down from Mr. Sanford, was that on 
the 22nd, the same day or had you taken that down previously? A. No, at the 
time of the report, at the time of the report was made, which was on the 20th. 

Q. Did you talk to Mr. Sanford on the 20th? A. Yes, sir. 

85 Q. in the presence of Mr. Adams and Mr. Cash, did you ask Mr. Sanford 
whether he talked to other people who were on the bus? A. I did not ask Mr. 
Sanford that. Mr. Sanford volunteered and said that he had asked someone, any- 
body, to call the police, because both defendants were there at that time and 
he said no one would call the police, so he went inside of a delicatessen to call 
the police and when he came out, the bus had gone and so had both defendants. 

Q. Did you make any effort to locate the bus driver? A. No, sir. 

Q. You say this happened on the rear exit of that bus? 3 
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MR. TITUS: I do not believe he said that. I believe he said that was the 
report Mr. Sanford made to him, or stated to him. 

THE COURT: Well, it is either the front or the back entrance. Was it 
the back entrance? 

THE WITNESS: Yes, sir. As he was getting off. 

MR. BOURNE: No further questions. 

86 MR. TITUS: That is all I have. 

THE COURT: At the time that these defendants made the statements to 
you, Officer Payne, did you or anyone beat them, threaten them or promise them 
anything? 

THE WITNESS: No, sir. 

THE COURT: All right. Step down. 

(Witness excused.) 

MR. TITUS: The Government rests, your Honor. 

* * * *¢£ * * * * 
88 JAMES ADAMS 
the defendant, appearing as a witness in his own behalf, having been duly sworn, 
was examined and testified as follows: 
**£ * * *€ * * * 
91 THE COURT: Do you know Cash? 

THE WITNESS: Do I know him? Do I know him? 

THE COURT: Yes. 

THE WITNESS: Yes, yes, sir, I know him. 

THE COURT: How long have you know Cash? 

THE WITNESS: Oh, I have been knowing Cash approximately ~- I could 
not say, your Honor, but I met Cash in 1944. 

92 THE COURT: Were you on the bus together on this occasion? 

THE WITNESS: Well, at the time when I entered the bus, I did not know 

whether Cash was on the bus or not. I did not see him, sir. 
* * * * * *& Ke *€ 


CROSS EXAMINATION 
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BY MR, TITUS: 
* * * * *& & * * 

Q. You say you have known Cash since what year, 19442 A. Imet Cash 
in 1944. | 

Q. Where did you meet him? A. I met him in Washington, D.C. 

Q. When was the last time before February 20 that you had seen Mr. Cash? 
A. Oh, approximately about a week, I would say, sir. ! 

Q. About a week? A. Yes, sir ; 

Q. And you say you got on the bus on this particular evening and you were 
going where, towards your home? A. I was going to my uncle's house. 

Q. Your uncle's house? A. Yes, sir. 

Q. Did you know Mr. Cash was going to be on that bus with you? A. No, 
sir, I did not. 

Q. And you were surprised when you saw him? A. I aid not see Cash 
on that bus that particular day, sir. 

Q. Oh, did you see Mr. Sanford accusing Mr. Cash - you? A. No, sir, 
I did not. Mr. Sanford accosted me, he said to me -- he grabbed me and said -- 

Q. Andat that time you did not see this man Cash? A No, sir, I did 
not, sir. 

Q. It was just you alone? In other words, you did not see him at all at 
that time? A. No, sir, I did not. | 

Q. When was the first time vou learned that he was on that bus? A. When 
was the first time that I learned he was on the bus? : 

Q. When was the first time you learned he was on the bus? A. When 
Mr. Payne came to my home on February 22, which was on George Washing- 
ton's birthday. He informed me that Cash was on that bus, but I did not see him. 

Q. He informed you then that Cash was on the bus? A. Yes, sir. 

Q. How long were you on there with Mr. Sanford and the bus driver and 
all these people when they were gathered around? A. Oh, apprazimatel -- 
it was better than five minutes, sir 

Q. Better than five minutes? A. Yes, sir 
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Q. Maybe even ten minutes? A. I would not say it was that long. 

Q. And, during that time, you were standing on the street, were you? A. 
Yes, sir. 

Q And was Mr. Sanford standing on the street? A. Yes, sir, he was 
standing talking to me. 

Q. Was the bus driver standing on the street? A. No, sir, the bus driv- 
er moved. He left because he was holding up traffic. There was about four or 
five more buses behind him. 

* * * *£ *£ *£ * * 

THE COURT: Ladies and gentlemen of the jury: It has been called to 
my attention that statement was made by the defendant Adams to Officer Payne 
that he did not learn that Cash was on the bus until the morning of the 22nd. 
Any statement made to Payne outside the presence of Cash is not admissible. 
So you may disregard it. Do you rest? 

MR. KAWAHARA: The defendant rests. 

MR. BOURNE: The defendant Cash is not putting or a defense, if the 
Court please. 

THE COURT: Pardon me. 

MR. BOURNE: The defendant Cash is not putting on a defense. 

THE COURT: You rest? 

MR. BOURNE: Yes, sir. 

THE COURT: All right. 

MR. TITUS: I have nothing further. 

* * * * * * kK * 
CHARGE OF THE COURT. 

THE COURT: Ladies and gentlemen of the jury, the defendants in this 
case, James B. Adams and George H. Cash are charged in an indictment con~- 
taining one count which alleges that on or about February 20, 1957, within the 
District of Columbia, James B. Adams and George H. Cash by force and viol- 
ence and against resistance and by sudden stealthy seizure and by putting in 
fear stole and took from the person and immediate actual possession of Joseph 
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Sanferd property of Joseph Sanford of the value of about $305 consisting of $300 
in money and one wallet of the value of $5.00. : 

As you know, that paper writing is the indictment in the case, ladies and 
gentlemen of the jury, and you are instructed that you can not consider the in- 
dictment as evidence against these defendants..These defendants are presumed 
to be innocent and that presumption abides with them throughout the progress 
of the trial until such time as it is overcome by evidence eatablishitg their 
guilt beyond a reasonable doubt. 

The burden is always upon the Government to prove a defendant guilty 
beyond a reasonable doubt. That does not mean that the Government must prove 
a defendant guilty beyond all doubt whatsoever or prove a defendant guilty to 
a mathematical or absolute certainty. As the Court has told you in the past, 
the Government has met its burden if the government proves : a defendant guilty 
to a moral certainty or, as it is stated, proves a defendant guilty beyond a reason- 
able doubt. 

A reasonable doubt is a doubt that connotes substance rather than some- 


thing that is shadowy. It is a doubt that you may assign a reason for. It is pre- 
dicated on reason. It is foundedion reason It is such a doubt as would leave a 
juror's mind, after a careful and candid investigation of all the facts and cir- 
cumstances, so undecided that he can not say that he has an abiding conviction 
of the defendant's guilt or such a doubt as in the graver and more important 
transactions of life would cause an ordinary and prudent person to hesitate and 


pause. | 

The law, or course, does not require, as I say, proof of a crime to a math- 
ematical or absolute certainty and of course it does not permit men to be con- 
victed on mere suspicion or possibility of guilt. A reasonable doubt may arise, 
not only from the evidence produced at the trial, but also from lack of evidence, 
for the law does not impose upon a defendant the duty of producing any evidence 
because the burden is always on the prosecution to prove its case beyond a reas- 
onable doubt and a defendant has the right to rely upon the failure of the prose- 
cution to establish its case beyond a reasonable doubt. | 





32 


If, after an impartial comparison and consideration of all the evidence, 
you can candidly say to yourself that you are not satisfied that the defendant is 
guilty, then of course, under these circumstances you have a reasonable doubt 
and it would be your duty to return a verdict of not guilty. On the other hand, 
if, after such comparison and such consideration of the evidence as you have 
heard it from the witness stand, you can truthfully say that you have an abiding 
conviction of the defendant’s guilt such as you would be willing to act upon in the 
more weighty and important matters in your own affairs, then you have no rea- 
sonable doubt and under those circumstances it would be your duty under the 
law to return a verdict of guilty. 

You are the sole judges of the facts, ladies and gentlemen of the jury, and 
in this respect the Court can not be of any assistance to you whatsoever. Itis 
for you to decide the weight you will give the evidence as you have heard it from 
the witness stand and you should weigh carefully every fact and circumstance 
which has been submitted to you for your consideration. As you know from your 

experience the jury is the panel that passes upon the credibility of the 
witnesses and in this respect the jury has the right to consider the manner of 
testifying when the witness was on the stand, whether the witness was evasive, 
whether there was a tendency to distort, whether the witness was frank and 
candid in his testimony, whether the witness was contradicted on material facts; 
whether the witness had an interest in the outcome of the trial; whether the wit- 
ness impressed the jury as a truth-telling individual, whether the witness im- 
pressed the jury as a person having an accurate memory and recollection and 
you may also consider the probability or improbability of the testimony as told 
by a particular witness and its harmony or incongruity with other testimony in 
the case that you do find established beyond a reasonable doubt. 

You are also instructed that, if you believe from the evidence that any 
witness intentionally testified falsely concerning any material fact about which 
the witness could not have been mistaken, you are at liberty to disregard all 
the testimony of that witness or accept such part of the testimony as you deem 
worthy of belief. 
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Now, ladies and gentlemen of the jury, evidence in crimimal cases is div- 
ided into two categories, direct evidence and indirect evidence. Direct evidence 
is something that you can testify to because you saw it. Indirect evidence is 

circumstantial evidence. It consists of proof of collateral facts which 
are supposed to have a connection near or remote to the litigated fact. That 
is, with the ultimate fact required to be established in the particular case or 
as it is expressed, it is the proof of some fact or facts other than the ultimate 
fact to be proved from which taken either singly or collectively, the existence 
of the particular fact in question may be inferred as a RECOSEREY or probable 
consequence. 

You will note these defendants are charged jointly. You : are therefore 
instructed, ladies and gentlemen of the jury, if the defendants acted together 
with a mutual understanding and with a common purpose and intent and were 
concerned with one another in the commission of this offense or were aiding, 
abetting and assisting each other in its commission, they each would be guilty. 
In other words, if they were working for one another, it did not make any dif- 
ference who actually put his hand in the complainant's pocket and took out the 
pocketbook if you believe beyond a reasonable doubt that a pocketbook was re- 
moved from the complaining witness. ! 

This is a prosecution, ladies and gentlemen of the jury, under the code 
of laws for the District of Columbia, Title 22 Section 901 which provides that 
whoever, by force or violence, whether against resistence or by sudden or 
stealthy seizure or snatching or by putting in fear, shall take from the person 
or immediate actual possession of another anything of value is guilty of robbery. 

In section 102 of Title 22 of the Code of Laws for the District of Colum- 
bia, the words "anything of value” whenever they occur in the title shall beheld 
to include not only things possessing intrinsic value, but bank notes and other 


forms of paper money and commercial papers and other writings which repre- 
sent value. So that, if anything of value has been taken, that is sufficient to con- 
stitute the crime of robbery if done under the particular circumstances beyond 
a reasonable doubt. 
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In this case certain oral statements have been introduced into evidence 
by the police officer that have been allegedly made by the defendants when they 
were arrested and oral statements, of course, made by a defendant should be 
received with care and caution. That does not mean that they are to be disbe- 
lieved because there are oral statements made to a police officer but they should 
be scrutinized carefully and if you believe they were made, you may consider 

them together with the other evidence in the case in determining the guilt 
or innocence of the defendants. 

There has also been introduced into the record here a criminal record 
of the defendant Adams. Now the purpose of that record, ladies and gentlemen 
of the jury, is not to show you that, because he has been convicted of crimes 
in the past, that it necessarily follows therefrom that he must be guilty of this 
crime. The introduction of a criminal record goes to the credibility of the wit- 
ness. In other words, the question for you to answer is this: Would you place 
as much credence in the testimony of a person who has been convicted of crime 
in the past as you would in the testimony of a witness who has had no criminal 
record at all? 

You are therefore instructed, ladies and gentlemen of the jury, that if these 
statements were made orally and voluntarily and without force or violence or 
without promise of anything and you believe them to be true, you may consider 
them with all the other evidence in the case that you have heard. You are there- 
fore instructed also that, if you believe and believe beyond a reasonable doubt 
that on or about February 20, 1957, within the District of Columbia, James B. 
Adams and George H. Cash by sudden and stealthy seizure and snatching took 
from the person and immediate actual possession of Joseph Sanford constitut- 

ing anything of value, it would be your duty under the law to return a ver- 
dict of guilty as indicted. If you have a reasonable doubt about it or you do not 
believe that they committed this crime, then you should return a verdict of not 
guilty. 

You can return verdicts of guilty as to both as indicted or not guilty as 
to both, or guilty as to one, or not guilty as to the other, all depending on how 
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much credence that you place upon the testimony as you have heard it. 

Now the order in which I have told you that you can return your verdict 
is of no consequence because I have no desire to indicate to you what I think 
your verdict should be. As I have told jurors before, this is a serious case, 
because it involves the commission of a felony and therefore you should anal- 
yze the evidence very carefully, sift it, separate the evidence that you believe 
from the evidence that you disbelieve, and then apply to it the good sound com- 
mon sense you would in the everyday affairs of your own life. 

As you know, your verdict must be unanimous and when you reach your 
jury room, select a foreman. When you reach a verdict, please notify the Mar- 
shal. : 

Is there anything else? 

(At the Bench.) 

MR. BOURNE: If your Honor please, I would like the instruction that the 
State has to prove every essential element of the crime. 

THE COURT: Oh, I said that. 

MR. BOURNE: An instruction on the defendant Cash's failure to take the 
stand. 

THE COURT: Do you want that? 

MR. BOURNE: Yes. 

THE COURT: All right, I will give it. 

MR. BOURNE: Now on this, your Honor, I am not certain as to what the 
Court's position might be. My thoughts along the line are that part of this case 
depends on circumstantial evidence, even if there is this admission. I would 
like an instruction in regard to the defendant Cash being entitled to any reason- 
able hypothesis of innocence. 

THE COURT: No, that is not an instruction any more. “The Supreme 
Court has thrown that out. It says that is not proper to aia as is the case, 
Hoffman? 

MR. TITUS: Yes, I think that is the case. 

THE COURT: Is that all? 
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MR. BOURNE: That is all. 

(in open court.) 

THE COURT: Ladies and gentlemen of the jury, counsel has called my 
attention that of course the Government must prove every essential element 
of the offense beyond a reasonable doubt. I think I have covered that but I want 
to make sure that you understand that the government must prove every essen- 
tial element beyond a reasonable doubt. 

Counsel has called my attention ~- counsel for the Defendant Cash -- that 
Cash did not take the stand, and of course you are instructed that the defendant 
does not have to take the stand and you are to draw no inference one way or 
the other from the fact that he did not take the stand. 

You may take the case, ladies and gentlemen. 

(At 3:15 p.m. the jury retired to consider of their verdict, returning to 
the courtroom at 3:50 p.m. with their verdict.) 

VERDICT OF THE JURY 

THE FOREMAN: Your Honor, the jury has agreed upon a verdict. 

THE COURT: You have reached a verdict? 

THE FOREMAN: We have, your Honor. 

THE COURT: What say you as to the defendant James B. Adams? 

THE FOREMAN: Guilty. 

THE COURT: As to the defendant George H. Cash? 

THE FOREMAN: Guilty. 

THE COURT: Ladies and gentlemen of the jury, you have heard the ver- 
dict announced by your foreman that both defendants are guilty and that is your 
verdict, so say you each and all? 

(There was no dissent from the jury.) 

THE COURT: Refer the matter to probation before I impose sentence. 

(At 3:52 p.m. o'clock the matter was referred to probation and the trial 
was adjourned.) 

** * * * *€ *€ & 
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STATEMENT OF QUESTIONS PRESENTED 


In a criminal trial where the Government has the burden of 
introducing substantial independent evidence tending to establish 
the trustworthiness of an extrajudicial confession, 

1. Must the evidence be both highly substantial and highly 
independent in order to corroborate a highly suspect tale of the 
confession? 

2, Is the evidence sufficiently substantial where it 
is as consistent with innocence as with guilt? 

3. Is the evidence sufficiently independent where it 
4s on inherent part of the testinony relating to the extrajudicial 
oral confession? 

4, Is it the function of the jury, under appropriate 
instructions, to determine if the evidence is sufficiently sub- 


stantial and independent to corroborate the confession? 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


NO, 14,642 


GEORGE H, CASH, 
Appellant, 


Ve 


UNITED STATES OF AMERICA, 


Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 


Appellant, together with one James B. Adams, was convicted 
of robbery in the District Court on dune 13, 1957. Judgment was 
entered on June 28, 1957. Appellant filed a notice of appeal pro se 
on July 9, 1957, and sought to proceed in forma pauperis. The appli- 
cation for leave to proceed in forma pauperis was denied by the 
District Court, which action was affirmed by this Court on February 
28, 1958, The Supreme Court, however, remanded the case to this Court 
for reconsideration. On July 16, 1958, this Court ordered_that 


appellant be allowed to proceed on appeal in forma pauperis. 


STATEMENT OF THE CASE 
Appellant, together with a co-defendant James B, Adams, was 


charged in a one-court indictment with robbery in the amount of $305.00, 


Ll 
in violation of Title 22, District of Columbia Code, Section 2901.2/ JeAy2. 


I7 "Whoever ty force or violence, whether against resistance or by 
putting in fear, shall take from the person or immediate actual posses-~ 
sion of another anything of value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment Zor not less than six months 
nor more than fifteen years." 

















Following pleas of not guilty, the two defendants were jointly tried 
by a jury on June 12 and 13, 1957, in the United States District Court 
for the District of Columbian. JA, 5-36. Both defendants were repre- 
sented by counsel of their own choosing. ‘They were each found guilty 
as charged and each was sentenced to imprisonment for 4 to 12 years. 
JA. 3-4, 

On July 9, 1957, appellant Cash filed a notice of appeal pro 
se and sought leave to proceed in form, pauperis. The District Court 
denied the application for leave to appeal in forma pauperis on the 
ground that it was "not taken in good faith," The appellant then re- 
newed the application before the Court of Appeals. In that application, 
appellant raised two points; (1) the attorney of his ow choosing 
had failed to summon witnesses who could have established an olibvi, 
and (2) the arresting officer had testified falsely concerning the 
alleged oral confession and the incidents that occurred during the 
evening of February 21 and the morning of February 22, 

The undersigned counsel was thereupon appointed by the Court 
of Appeals to represent the appellant Cash and to file oa memorandum in 
support of the application. Counsel thereafter examined the record by 
means of listening to the court reporter read his stenotype notes 
covering all the evidence, arguments and instructions that constituted 
the record of the trial. These stenotype notes had not been trans- 


eribed in written form by the reporter. From the notes which counsel 


took during the oral reading of the stenotype notes a digest of the 


record was prepared by counsel and appended to the memorandum submitted 


in support of the application. 


Based upon the record as thus formulated, the undersigned 
counsel filed a memorandum in support of the application to appeal in 
form, pauperis. In that application, counsel made no effort to sub- 
stantiate or support the contentions raised by appellant pro sé.as to 
the failure of the trial attorney to summon witnesses and as to the 


falsity of the arresting officer's testimony. Instead, he dealt briefly 
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with two important issues growing out of the District Court's denial 


of appellant's motion for a directed verdict of acquittal at the close 


of the Government's oasese/ Those issues, involving the basic question 


whether there was substantial evidence from which the jury could find 
guilt beyond a reasonable doubt, were stated in the following terms: 

(1) A substantial question existed as to whether there was 
sufficient corroboration of appellant Cash's oral confession; and 

(2) A substantial question also existed as to whether there 
was sufficient evidence, apart from the oral confession, to justify 
appellant's conviction, 

The Government's opposition dealt with the merits of the 
contentions thus raised by appellant's appointed counsel and made 
frequent references to the digest of the record as compiled by that 
counsel, A reply memorandum was then filed on behalf of the appellant. 

On February 28, 1958, this Court, without having heard oral 
argument and acting solely on the basis of the papers and memoranda 
before it, denied the petition for leave to appeal in forma pauperis 
on the ground that the District Court did not err in certifying that 
the appeal was not sought in good faith. The decision was by a 
divided 2-1 vote, Chief Judge Migerton dissenting. In the course of 
its opinion, the mjority ruled that the record was more than sufficient 
to justify the conviction and that there was substantial evidence 
tending to support the trustworthiness of the appellant's oral con- 
fession. 

A petition for rehearing en banc was denied on April 1, 1958, 
with Judges Bazelon and Fahy dissenting and Judge Washington not par- 
ticipating, 

27 Although it is not reprinted in the Joint Appendix, the trial 
record on file in this Court shows (R. 70) the following colloquy at 
the close of the Government's case: 

MR. BOURNE: Well, I would like to move for a directed 
verdict for the defendant Cash, if the Court please, on the grounds 
the District Attorney has now not introduced sufficient evidence to 


sustain a conviction. 
THs COURT: That is denied. 
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Following the filing of a petition for a writ of certiorari, 


the Supreme Court on June 16, 1958, granted certiorari, vacated this 


Court's judgment and remanded the case for consideration in light of 
Ellis v. United States, 356 U.S. 674, and Hill v. United States, 356 
U.S, 704. Cash v. United States, 357 U.S. 219. 

On July 16, 1958, following the remand from the Supreme Court, 
this Court by a divided vote, Judge Burger dissenting, ordered that 
appellant be allowed to proceed on appeal in forma pauperis and that a 
stenographic transcript of the trial proceedings be prepared at the 
expense of the United States. J.A. 4-5. That transcript has been pre- 
pared and filed in this Court. The pertinent evidence has been printed 
in the Joint Appendix on file in this appeal and my be summrized as 
follows: 

Sanford, the 75-year old complaining witness, icentificd Adams 
and Cash as having been near the center exit door of a crowled bus at 
13th and H Streets, N. E,, Washington, D. C., during the evening rush 
hour on Feb. 20, 1957. Sanford had gotten on the bus some tine before 
and was certain that he had his wallet in his pocket up to at least llth 
and H Streets, N. E., two blocks before he got off. J.A. 6-7, 15. 

There was considerable crowding and pushing as Sanford made 
his way to the exit, and numerous other people pressed against hin, 
Apparently a 7 or 8-year old boy sat on the first step of the exit and 
was the first one off. J.A. 14. Sanford then followed. As he left he 
felt a jolt. J.A. 6, 14. He turned around as soon as he got off and 
found his wallet gone. Sanford testified that Adams and Cish had gotten 
off right behind hin. He immediately accused Adams, who denied he took 
the wallet. Getting no cooperation from anyone, including the bus 
ariver, Sanford called the police himself. By the tine he finished 
the call, however, both the bus and the defendants had gonee dJ.A. To 

On the morning of Feb. 22, in Detective Payne's office, 
Sanfort identified Adans and Cash as each was brought into the roon by 
Payne. del. 8-9. ‘There wos no line-up. J.A. 20. Sanford consistently 
maintained that he couldn't accuse either Adams or Cash as the one who 


had actually taken his wallet but that between the two of them they had 
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taken it. J.A, 13-14. Sanford had had about $300 in cash in the wallet, 
which he apparently had not opened since the day before it was taken. 
JeAe 7-8. He wos going to change this money into traveler's checks to 
make a trip to the west coast with his wife. 

Detective Payne, the arresting officer, testified that both 
Cash and Adams orally admitted or confessed the crime to hin, J,A. 17. 
Payne stated that he called Cash on the phone the day following the 
crine and invited hin to neet him in the unit block of H Street, N. E., 
at 9 p.n. that evening, February 21. JA. 16, Cash voluntarily accepted 
the invitation to appear at the tine and place stated. Payne was there 
Qlone in his car. Cash got in the car and, according to Payne's testi- 
mony, adnitted he had picked a man's pocket on a crowled bus the 
evening before. Payne further testified that Cash stated to Payne that 
he had received $80 fron the crine and that he had had an accomplice, 
JA. LT 

Payne's testinony then recounted that Payne and Cash thereupon 
drove to the 600 block of Elliott Street, N. E., where Cash had said he 
had thrown away the wallet. J.A, 18, 22-23, In an alley, Cash was said 
to have found Sanforl's @river's permit and other papers that had been 
in the wallet. But the wallet itself was not found. These papers were 
identified and admitted in evidence. J.A. 8, 18. The two parted after 
Cash agreed to cone to Payne's office the following norning. Cash was 
not arrested until the neeting at Payne's office on the norning of 
February 22. It appears that Adans and Cash were promptly arraigned 
following their arrest. J,A, 19-20. 

Payne also testified that Adans voluntarily came to his office 
on February 22 and adnitted to him that he hac been Cash's accomplice, 
Acans ollegedly told hin that he had stalled Sanford and ccted as a 
shield on the treadle while Cash took the wallet. si, 19. 

At the close of the Governnent's case Cash's counsel noved for 
& directed verdict of acquittal on grounds of insubstanticl evidence to 
warrant a conviction. This motion was denied. R. 70. Adans then took 


the stand in his own defense. He denied that he hac ever confessed the 


crine to Payne. While he adnitted that he knew Cash anc had been on the 
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bus in question, he denied ever seeing Cash on the bus. JA, 28. The 
first he knew of it was when Payne told hin that Cash had been there, 
Adans also admitted that Sanford had accused hin of the crime at the 
scene but stated that he never saw Sanford accuse Cash. 

Cash did not take the stand and prosented no witnesses on his 
behalf. The judge had questioned Payne about the voluntariness of the 


oral confessions and was told that there was no coercion or threats 


used. J.A, 28. No clain to the contrary was ever mde. The judge 


made it clear in his instructions, however, that these confessions should 
be scrutinized carefully by the jury and, if believed and if voluntary, 
they could be considered along with the other evidence, J.A. 34. 

The judge's instructions also stated that since the defendants 
were charged jointly with the crime, if they acted together with a 
cornion purpose and intent or aided each other, each was cqually guilty. 
Then it did not matter who actually took the wallet. J.A. 33. No 
reference was made in the instructions, however, to the need for 
corroborating the appellant's oral confession or to the weight to be 


attached to the so-called corroborating evidence. 


STATUTE INVOLVED 
Section 2901, Title 22, District of Colunibia Code: 


"Whoever by force or violence, whether against 
resistance or by putting in fenr, shall take from the 
person or immediate actual possession of cnother anything 
of value, is guilty of robbery, and any person convicted 
thereof shall suffer inprisonnent for not less than six 
nonths nor nore than fifteen years." 

STATEMENT OF POINTS 
1. Highly dubious testinony 18 to an oral confession must be 
corroborated by evidence which is highly substantial and highly inde- 
pendent. 
2, Evidence which is as consistent with innocence as with 
guilt is not sufficiently substantial to cstablish the trustworthiness 
of an oral confession, 


3- Evidence as to the recovery of the fruits of the crine, 


which evidence is an integral part of the oral confession, is not 
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sufficiently independent of the confession to establish the trust- 
worthiness of the confession, 

4, The failure of the trial judge to charge the jury on the 
question of corroboration, so that the jury could dctermine whether 


the oral confession was adequately corroborated, was reversible error, 


SUMMARY OF ARGUMENT 

The Supreme Court has ruled that corroboretion of an cxtra- 
Judicial confession requires the Government "to introduce substantial 
independent evidence which would tend to establish the trustworthiness 
of the statenent."” Opper v. United States, 348 U.S, 84, 93. In this 
case, the tale related as to the oral confession is a fantastic and in-~ 
credible one that could well have been the reflection of "the malicious- 
ness of an enemy." It was accordingly necessary that the aliunde evicence 
in support of such a highly dubious account be both highly substantial 
and highly independent under the Opper standard, 

Much of the so-called corroborating evidence in this case 
wos not substantial under any standard sinee it was as consistent with 
innocence as with guilt. There was no substantial evidence that the 


wollet was even stolen. Corroborating evidence, however, should adrit 


of no inference other than guilt. Otherwise the critical evidence, 


indeed the only evidence, definitely pointing to guilt becones that of 
the confession itself and corroboration then becores a neaningless 
concept. 

The remainder of the so-called corroborating evidence consisted 
of the fruits of the crine recovered under circumstances which forrmmlate 
an inherent part of the confession, To pernit such fruits to stand as 
independent corroborative proof of the trustworthiness of the confession 
is to Lift up the Government's proof by its own bootstraps. To pernit 
one part of the confession (the voluntary revealing of the fruits of the 
erinc) to corroborate another elenent of the confession (the voluntary 
oral adnission) is to drain the concept of independent evidence of all 
neaning under the Opper standard. 

Finally, the duty of determining whether there was sufficient 


corroborative proof of the trustworthiness of the confession was that 
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of the jury, operating under appropriate instructions, The failure of 
the trial judge in this case sc to instruct the jury or to pernit it 


to decide this issue was reversible error. 


ARGUMENT 
The Supreme Court has ruled that corroboration of an extra- 
judicial confession requires the Governnent "to introduce substantial 


independent cvicence which would tenc to establish the trustworthincss 


of the statement." Opper v. Unitcd States, 348 U.S, 84, 93; see also 


Suith v. United States, 348 U.S, 147. The instant case involves a 
deternination of the degree of substantiality anc independence which 
such evidence nust exhibit. In that sense, the case is one of great 
importance and of first impression, 

It is true, of course, that “cach case has its own facts 
adnitted and its ow corrovorative evidence, which leads to patent in- 
dividualization of the opinions." Opper v. United States, supra, 93. 
Henee the inportant issues in this case are properly understandable only 
against the background of the particular confession involved.-- Indeed, 
that confession anc the testinony concerning it are so unique and so 
strange as to aumicnt the very significance of the issucs. 

The tale of the confession and of the recovery of the driver's 
license and receipt is an odd and alnost unbelievable one. It is a 
story told by the arresting officer, Detective Payne, who adnittedly 
hac. know the appellant for a number of years. JA, 28. According to 
Payne, the appellant voluntarily responded to a telephone invitation to 
eect hin alone in a parked car the night after the alleged robbery. The 
appellant Cash, according to this testinony, sat in the car with Payne 
for approximately 15 or 20 minutes, curing which tine the appellant 
freely adnittedc he had joined with Adans in comiutting the robbery in 
question. Payne further testified that the appellant thereupon directcuc 
hin to an alley where he had thrown away the pocketbook and the papers 
in it. As Payne held the flashlight, the appellant searched in the dark 
alley anc finally founc not the pocketbook but o driver's permit and a 
receipt that had been in the pocketbook. The recovered itens were 


acnitted in evidence and identifiec by the complaining witness. 
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Oddly cnough, Payne mace no cffort to search or arrest the 
appellant during this evening excursion. Payne generously crove the 
appellant back to the place where they had chattcd in the car and left 
hin after appellant promised -- again voluntarily -- to neet Payne at 
his Robbery Squad office the following morning. 

According to Payne's testinony, the appellant accepted the 
"invitation" and appeared as scheduled the following morning. After 
being identified by the complaining witness, the appellant was arrested 
and arraigned. But no word of testinony was said about the driver's 
license or the reccipt being exhibited to the complaining witness at 
this meeting in Payne's office. The record is silent as to the where~ 
abouts of these itens between the time of their alleged discovery 
and the tine of the trial. 

Payne's account of appellant's conplctely cooperative attitude 
is an ineredible one. The account is too pat, too complete. The abject 
adnission of guilt, the eager search for the fruits of the erine and 
the unprotesting acceptance of Payne's requests for nectings constitute 
ao fantastic tale of self-incrinination. Neither a hardened crininal 
nor a neophyte pickpocket would likely volunteer such an unconditional 
confession. Human nature sinply does not operate that woy. 

Payne's story is typical only in the sense that it is siniler 
to those that sonetines arise out of “the zeal of the agencies of 
prosecution to protect the peace" or "the miliciousness of an eneny." 
Opper v. United States, supra, 89-90. Payne, a long-tine acquaintance 
of the appellant, conceivably could have had sone notive to "tinge or 
warp the facts of the confession," Ibid., secure in the belief that he 
would not be contradicted at the trial. 

In any event, the testinony concerning the confession is 
sufficiently dubious and unrealistic on its face to warrant imposing 
a high degree of substantiality anc independence on the evicence said 
to corroborate the confession. Whatever may be the quantum of evidence 
sufficient to corroborate a seemingly reasonable and believable con- 
fession, a confession of the type here involved, appellant subniits, 


should necessitate corroborating proof of a most convincing character, 








fre 


It is not sugcestec, of course, that the corroborating 
evidence rust indicate guilt beyond a reasonable doubt or that the whole 


of the corpus delicti rust be establishec by evidence independent of 


the eonteasion, What is suggested is that the aliunde evidence be 


highly substantial and highly independent when it is usec to support 
& highly suspect confession, On that basis, appellant subuits that 
the conviction below cannot stand, 


Ae Much of the so-called corroborating evicence was 
not substantial in that it was as consistcnt with 


innocence as with guilt. 

Much of the cvicence cited in support of the proposition that 
the corroborating proof was substantial is from the testinony of the 
complaining witness Sanford. That testinony placed both cefendcants 
at the scenc, getting off the bus just bchind Sanfore and after he 
felt a jolt. He testificc that irmediately thereafter he found his 
wallet gone. Supplericnting this testimony, it is said, is that of 
Adans to the effect that appellant-and Acans- were long-standing. 
acquaintances. 

But such evidence is not substantial in any sense of the 
term, much less substantial cnough to lend support to the dubious 
confession tale. <All that the evicence anounts to is proof that 
appellant anc Adans, long-standing acquaintances, got off the bus behind 
Sanford just after he felt a jolt from the rear, following which 
Sanford found his wallet missing. Such evidence is as consistent with 
innocepce as it is with guilt on appellant's part. 

Accepting the evidence at face valuc, it is possible that 
Sanford lost his wallet on the bus before he ever got near appellant 


3/ “However, wo think the better rule to be that the corroborating 


evidence need not be sufficient, independent of the statements, to 
establish the corpus delicti. . . . It is sufficient if the corroboration 
supports the essential facts adnitted sufficiently to justify o jury 
inference of their truth. Those facts plus the other evicence besides 
the adnission must, of course, be sufficient to find guilt beyond a 
reasonable doubt." Opper v. United States, 348 U.S, 84, 93. 
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and Adans, and before he ever felt a jolt from the rear, The last 
tine he knew he had the wallet was when the bus passed 11th Strect, 

N. E. Jet, 15. The bus was extrenely crowled, J.A. 6, and Sanford 
had to push his way back to the rear exit door as the bus traveled the 
next two blocks to 13th Street, N. E., where Sanford alighted. 

The wallet preswmbly wos in Sanford's hip pocket, J.A. 7; 
but there is no evidence indicating whether Sanford was wearing an 
overcoat (the incident occurred late on February 20, in the niddle of 
winter) or whether the pocket was buttoned. It is quite possible that 
QO jolt from the rear would have been o movenent inadequate to pernit 
one to reach beneath an overcoat, unbutton a pocket and extract a wallet 
while getting off the bus. 

It is conceivable, under the evidence in the record apart 
from the confession, that the wallet was stealthily taken by soncone 
clse as Sanford pushed his way to the back of the bus. Or, if his 
pocket were unbuttoned, the wallet might have accidentally slipped out, 
there being no evidence that the wallet was securcly in the pockct. 

In short, there was no substantial evidence that the wallet was in fact 
stolen or that it was in Sanfordts pocket when appellant was said to 
have been near Sanford. 

That the circunstantial evidence in question here was as 
consistent with innocence as with guilt is denonstrated not only by an 


analysis of the facts but by a comparison with earlier Cecisions of 


this anc other seutarl/ Thus in Wigfall v. United States, 97 App. D. C. 


252, 230 F. 2c 220, the complainant definitely testifiee that her wallet 
was in her closed purse as she got up to leave an uncrowded street car. 


She felt a pressure from her purse and looked up to see the defendant 


vy, Nearly oll pickpocket cascs grounded on circunstantial evidence which 


have been affirned on appeal involvec facts justifying only an inference 
of guilt and excluding every other reasonable hypothesis. Sce Carr v. 
State, 80 Tex. Cr. 423, 190 S. W. 7273 People v. Clenent, 285 Til. 614, 
121 N,E, 213; Strong v. Corvionwealth, 193 Ky. 132, 235 S.W. 20; People 
v. DeVaughn, 63 Cal. App. 513, 210 P. 10203 Aldor v. Cormonwealth, 

277 Ky. 136, 125 S.W. 2a 986; Commonwealth v. Liebowitz, 143 Pa. S. 75, 
17 A. 2@ 7193 State v. Hoffuan, 60 N. EB. 2a 322 (Ohio App.); People v. 
Erkinger, 119 Cal. App. 2d 551, 259 P. 2a hige. 
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"hui king "over her. No one else was standing on thet side of her and 
no one else had an opportunity to take the purse. Such evicence 
allowed no inference but that of guilt, unlike the present case where 
the fact of an unlawful taking of the wallet is not definitely estab- 
lished and where sone one other than appellant coulc casily have taken 
the wallet, 

So also in Harris v. United States, 59 App. D. C. 353, 41 F. 
2a 976, the evidence plainly showed that the cefendants crowled around 
the complainant in a suspicious manner as he entered a crowed gate to 
a ball park. From another eyewitness it was established that one of 
the Cefendants tapped the complainant on the shoulder to attract his 
attention away; and it was at this point that the proof showed that 
his wallet was taken. The circumstances were thus such that no in- 
ference other than cuilt was reasonable. In the instant case, on the 
other hand, the crowding around Sanford was not unusual or cven sus- 
picious under the crowded rush hour circunstances. There was no 
evidence that either appellant or Adans made any suspicious love or 
touched Sanford in a ranner inconsistent with the normal crowding that 
was taking place at that time. It was as consistent to inply innocence 
as guilt. 

More nearly like the instant case is People v. Glicknan, 164 
App. Div. 38, 149 N.Y¥.S. 297. There the complainant testified that he 
definitely hac $24 in his pocketbook before he boarded an elevated train, 
As he got on the train he felt with his hand the pocketbook in his 
pocket. A man boarding just ahead of him began to butt into hin and 
"Jommed anc janmed and jarmed" up to hin. Finally he pushed the ron 
aside and went into the car. When he got inside the car he found his 
pocketbook gone. The defendant was identified as the man who had buttec. 
into hin. The court concluded that there was no sufficient proof of 
an act of the defendant inconsistent with innocence. It could not be 
said with o moral certainty that the hypothesis of guilt rust be cx- 


cluded. Hence the conviction was reversed. See also People v. Silva, 


48 Cal. App. 728, 192 P. 3303 Jaso v. States 144 Tox. Cr. 492, 164 


S. W. 2d 695- 
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To the extent, therefore, that the aliunde evidence in this case 
failed to demonstrate definitely thit there was a crininal taking of 
the wallet there was a failure of proof of an important elcnent of 
the corpus delicti, Sce Forte v. United States, 68 App. D. C. 111, 
94 F, 2d 236; Ercoli v. United States, 76 App. D. Ce 360, 131 F. 2a 
3543; see also Fountain v. United States, 98 App. D. C. 389, 236 F. 2c 
684, And of even creater importance is the fact that this evidence 
foils to qualify as substantial proof tending to establish the trust- 
worthiness of the confession since the testimony is as consistent with 
innocence as it is with guilt. 

It is well established that where there is substantial 
evidence that is as consistent with innocence as with guilt a conviction 


cannot stand, Cady v. United States, 54 App. D. C. 10, 11, 293 Fec. 


829, 830; Hermond v. United States, 75 App. D. C. 397, 1le7 F. 2a 752; 


Curley v. United States, 81 App. D. C. 389, 160 F, 2a 229, But where 
such evidence is sought to be uscc os a prop for the trustworthiness 
of a dubious story of a confession it can hardly be denoninated as 
"substantial." To permit appellant's own words to convict hinself, 
the corroborating evicence should adnit of no inference other than 
guilt. Otherwise the critical evidence, indeed the only evidence, 
definitely pointing to guilt becomes that of the confession alone and 
the defendant is thereby adjudced guilty sclely on the basis of his 
confessicn. Corroboration then becones meaningless and the basic rule 
in criminal cases of this nature is violated, the rule that there can 


be no conviction of an accused upon an uncorroborated confession, 


B. The rermminder of the so-called corroborating 


evidence was not independent of the confession 
itself a 


Much stress has been placed upon the corroborating nature of 
the identification papers recovered in the alley at appellant's direc- 
tion. These papers were identificd by Sanforc at the trial as having 
been in his wallet. 


Had these papers been recovered by Payne or by sone third 





_person uncer circumstances unrelated to appellant's confession there _ 








elke 


would be no question as to the independent, corroborating character 

of the evidence, But the very fact that the story of the recovery 

of these papers is an inherent and integral part of appellant's 
confession destroys the essential independent nature which such evidence 
must have to qualify as corroborative. 

The story as to appellant's oral admission of guilt con~- 
ccededly must be corroborated by substantial independent evidence, Part 
of that story of the adrission of guilt was appellant's dircction of 
Payne to the alley and the recovery of the papers by the appellant 
hinself. This account of the recovery care only from the lips of 
Detective Payne, 

The reason for requiring corroboration of the confession is 
that the confession may be a false one, that Payne may have been telling 
a falschood for one purpose or another. The sane reason applics to 
the testinony as to the recovery of the papers. That testinony my 
have been completely falec.- If Payne liec as to the oral-adnission 
by appellant he licd also as to the circwistances under which the 
papers were recovercd. The papers thenselves proved nothing, for they 
could have been secured from sources conpletely unrelated to appellant. 
Particularly is this possible since the papers were not referred to 
at the neeting in Payne's office on the morning following the alleged 
recovery. 

In other words, to pernit the papers to stand as independent 
corroborative proof of the trustworthiness of the confession is to lift 
up the Government's proof by its own bootstraps. To pernit one part 
of a confession (the voluntary revealing of the fruits of the crine) to 
corroborate another clement of the confession (the voluntary oral adnis- 
sion) is to drain the concept of independent evidence of all neaning,. 
It woule be as though the admission that appellant was on the bus at 
the tine in question were used as corroboration of the adnission that 
he took the wallet. ‘The story as to the adnuission having covered a 


whole series of events fron being on the bus, to acting in conjunction 


with Adens, to taking the wallet, to throwing it away in an alley and 








—to_recovering the papers in the alley, no-one part-of that story----— -——-—-_— -— 
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as told through the testimony of Detective Payne -- can be considered 


as independent of or corroborative of the other parts. 


C. In any event, it wos error for the trial jucge 
not to have charged the jury on the question 


of corroboration. 

Even if this Court should Cetermine that the recorc cenon- 
strates substantial independent corroborative evidence tending to 
establish the trustworthiness of the oral confession, a reversible 
error remins, It is established that it is the function of the jury, 
not of the trial court or the appellate court, to determine if the 
Oliunde evidence is sufficiently substantial and independent to 
corroborate the confession. And to do that task properly, the jury 


necds adequate instructions, No such instructions were here given. 


As said in Wheeler v. Cormonwealth, 191 Va. 665, 66 S.E. 2c 


605, 608, "It was vital to the protection of the rights of the accused 
that the jury be properly instructed as to the proof of the corpus 
Gelicti and the linitation on the use of his confession and aduission 
for that purpose. No such instruction was given. . . . Without an in- 
struction on the subject the jury night well have concluded that the 
confession and admission of the accused, standing alone, warranted 

his conviction." And sce Coley v. State, 110 Ga. 271, 34 S.E. 845, 

The highly Cubious tale of the confession in this case makes 
the absence of proper jury instructions o11 the nore inportant. Only 
the jury wos in position to sce the witnesses, weigh their testinony 
and draw the proper inferences anc conclusions in the Light of the Suprene 
Court's standard that the corroborating evidence nust be both substantial 
and indepencent. Opper v. United States, 348 U.S, 84, 93. The failure 
of the trial judge to give such instructions andi to allow the jury to 


make the proper deternination is reversible error. 
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CONCLUSION 


For the foregoing reasons, the conviction below cannot stand. 


The jucgnent should accordingly be reversed. 


Respectfully suvnittec, 


Eugene Gressnan 
1700 K Street, Northwest 
Washington 6, D. C. 


Counsel for Appellant 
appointed by this Court. 


Noveriber 19, 1958. 
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REPLY BRIEF FOR APPELLANT 


This brief is filed on behalf of the appellant in reply to the 


brief submitted by the United States. 


- --fhe- evidence apart fromthe confession -. 

It is contended by the United States that even if the oral confes~- 
sion were not sufficiently corroborated, there was sufficient evidence 
independent of the confession to sustain the verdict of the jury, thus 
disposing of all issues in this appeal. 

The short answer to that contention is that the testimony as to 
the confession constituted so large a part of the Government's case and 
undoubtedly influenced the jury's verdict to so substantial a degree that 
the verdict cannot be viewed apart from the impact of the tale of the 
confession. If the confession was inadequately corroborated, a serious 
defect must be said to exist in the verdict. In that event, "We are not 
dealing with a mere error of law occurring in the course of trial and which 


can be disregarded as harmless." Wrightson v. United States, 95 App. D.C. 


390, 222 F. 24 556, 561. As was said by the Supreme Court in Bollenbach 


v. United States, 306 U.S. 607, 611: 














",,.it6 may not be amiss to remind that the question 
4s not whether guilt may be spelt out of a record, 
but whether guilt has been found by a jury according 
to the procedure and standards appropriate for 
criminal trials in the federal courts." 

In other words, this Court must give heed to the statement by the 
Supreme Court in United States v. Calderon, 348 U.S. 160, 164, that 
"reviewing courts should exercise great care in determining whether the 
statements of the accused were corroborated." And see Sandez v. United 
States, 239 F. 24 239, 27 (C.A. 9). As stated in Opper v. United States, 
348 u.s. 84, 8, "En the United States our concept of justice that finde 
no man guilty until proven has led our state and federal courts generally 
to refuse conviction on testimony concerning confessions of the accused 
not made by him at the trial of his case." So fundamental is this judicial 
scepticism about testimony as to confessions out of court that it becomes 
appropriate to invoke the doctrine that an inadequate corroboration of 4 
confession vitiates a guilty verdict even where the independent evidence 
is more than enough to sustain such a verdict. See Fiswick v. United States, 
329 U.S. 211, 217-218; Kotteakos v. United States, 328 U.S. 750, 7653 
Watson v. United States, 98 App. D.C. 221, 234 F. 24 42; Smith v. United 
States, 88 App. D.C. 80, 187 F. 24 192. 

A more fundamental answer to appellee's contention, however, is 
that the independent evidence is at best circumstantial and is not sufficient 
to sustain the verdict of guilt. In his main brief (pp. 10-13), appellant 
has analyzed this independent circumstantial evidence and demonstrated that 
it is insufficient to qualify as substantial so as to corroborate the 
confession. It necessarily follows that it is not substantial enough to 
justify a verdict of guilt apart from the confession. And the reason for 
the insubstantiality is the fact that this evidence is as consistent with 


innocence as with guilt. As this Court has well said, Maryland & Virginia 


Milk Producers Assn. v. United States, 90 App.D.C. 14, 23, 193 F.2d 907, 
917: 


"Tt is still the law that there can be no conviction 

of crime on circumstantial evidence unless the only 
possible inference to be derived from it is that of guilt. 
There must be evidence which forecloses and makes 
impossible any other conclusion." 











In this case, even if the jury believed everything the complaining 


witness said, two contradictory inferences were possible. The conclusion 
could be drawn that, despite the presence and position of the appellant 
and Adams on the bus, the wallet was taken or otherwise lost before the 
witness got to the exit door of the bus, There was no evidence whatever 
that the wallet was on the person of the witness when he got to the exit 
door or when he received a jolt from the rear. ‘The testimony was plain that 
the witness had been forced to press against numerous other individuals 

on the crowded bus as he fought his way back to the exit door. To find 
the appellant guilty, the jury had to discard the reasonable inference 
that the wallet was either lost or stolen by someone else and to adopt 
the inference that the appellant took it. But that is what a jury cannot 
do under the standard enunciated in the Maryland & Virginia Milk Producers 
Assn. case. 

Moreover, the fact that there was no direct evidence that the 
wallet was accidentally lost or stolen by someone else is counterbalanced 
by the absence of any direct evidence that appellant and Adams took it. 

No one, not even the complaining witness, saw appellant or Adams take the 
wallet. The most that the complaining witness could state was, in effect, 
that it was possible that appellant and Adams took the wallet. But it was 
just as possible that they did not. Therein lies the evidentiary consist~- 
ency with both innocence and guilt and therein lies the absence of proof 
of guilt beyond a reasonable doubt. 


The lack of corroborating evidence 
The United States maintains that there was adequate evidence to 


corroborate the oral confession and that when the "accusatory statements of 
the victim are added to the enumerated circumstances the corroboration 
becomes overwhelming." Such a contention is contrary to the record in 
this case and overlooks completely the thesis of appellant's argument to 
this Court. 

Appellant has shown in his main brief (pp. 8-10) that the tale 


of the confession, as told from the lips of the arresting officer Payne, 








is a strange and unbelievable one on its face. And to corroborate such 


a story, something more than the accusatory statements of the victim are 
necessary, particularly wien those statements amount to nothing more than 

@ possibility that appellant could have taken the wallet. When the so0- 
called independent evidence consists of testimony as consistent with inno- 
cence as with guilt, it can hardly be classified as substantial so as to 
corroborate this suspicious oral confession under the principles established 
in Opper v. United States, 348 U.S. 84, and Smith v. United States, 

348 U.S. 147. 

The United States makes reference to the alleged discovery of the 
victim's driver's permit and other papers in the alley, which evidence, 
"alone, sufficiently corroborates the confession.” But such a contention 
ignores the lack of independence of such evidence, it being obvious that 
the story as to the discovery of these papers was an inherent part of the 
story of the confession and cannot be divorced therefrom. ‘The non-independent 
nature of this evidence is further demonstrated by the decision in United 
States v. Echeles, 222 F. 2d lk4, 156 (C.A. 7),where the Government sought 
unsuccessfully to bolster a written confession by oral admissions made at 
the time of obtaining the written confession. As stated by the court: 

"The government attempts to meet the requirement for 
independent proof of the corpus delicti for the pur- 

pose of corroborating Paul's confession, by relying on 
his oral admissions made to the postal inspectors at 

the time they were obtaining from him the written 

signed confession. There are at least two reasons why 
the government is in error. First, the oral statements 
which he made and which then and there were incorporated 
by the inspectors in the written confession, cannot for 
this purpose be considered separately from the confession 
itself, and hence they are no part of the proof of the 
corpus delicti. Secondly, the law is that oral admissions 
cannot be considered against a defendant, any more than 
his written confession can be, unless they too are 
supported by independent proof of the corpus delicti.” 

And so in this case, the story was to the discovery of these 
papers was an integral part of the oral confession tale and cannot "for 


this purpose be considered separately from the confession itself." Hence 


it is "no part of the proof of the corpus delicti.” 


The jury instructions 
From the brief of the United States it is evident that the 


question of whether it is the function of the jury rather than the judge 








wlpe 





subject of decision by thie Court. In making this determination, however, 


it is irrelevant to consider such cases as Pearlman v. United States, 
10 Fe 24 460 (C.A. 9), where the only question related to the admissibility 
of a statement made freely and voluntarily outside the court. The question 
here, rather, relates to the resolution of a factually disputed issue as 
to the amount of corroboration supplied by the prosecution's case. 

Questions of fact, and the weight to be attached to particular 
testimony, are traditionally for the jury to determine. And it is of 
particular importance that the jury be properly instructed as to the need 
for, and degree of, corroboration necessary to sustain an oral confession, 
especially of the dubious type here involved. Without such an instruction, 
the jury might well conclude that the oral confession alone, without regard 
to the absence of sufficient corroborating testimony, warranted conviction. 

The failure of appellant to seek an instruction on the corrobora~- 
tion issue does not deprive this Court of the power to consider the matter 
or to determine that the absence of such an instruction was reversible 
error. Under Rule 52(b) of the Federal Rules of Criminal Procedure, plein 
errors or defects affecting substantial rights may be noticed although they 
were not brought to the attention of the trial court. Only last December h, 
1958, this Court reversed a conviction because of an omission in the trial 
court's charge despite the failure to reise the issue before the trial 
judge. Mullen v. United States, No. 14663. See also Screws v. United States, 
325 U.8. 91, 107. 

Conclusion 

For the foregoing reasons, as well as those set out in his main 
brief, appellant submits that there was not substantial independent evidence 
sufficient to corroborate the testimony as to his alleged oral confession 
and that the conviction cannot stand. Additionally, the failure of the trial 
court to submit the corroboration matter to the jury deprived the appellant 
of the protection of vital rights and that failure alone constitutes 
reversible error. 

Respectfully submitted, 
EUGENE GRESSMAN 


1700 K Street, N. We 
Washington 6, D. C, 


Counsel for Appellant 
appointed by this Court 





-—~-December- 30,1958 —__--_ - 
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QUESTIONS PRESENTED 


This appeal is from a judgment of conviction entered by 
the United States District Court, after a jury found the 
appellant guilty of violation of the robbery statute of the 
District of Columbia code, 22 D.C.C. 2901. 

In the opinion of the appellee the following questions 
are presented: 


1. Was there sufficient evidence, independent of appel- 


2. 


3. 


lant’s confession, to sustain the verdict? 

Was appellant’s extra-judicial confession corrobo- 
rated by substantial and independent evidence? 

Is the determination of whether the corpus delictt, 
has been established to be resolved by the court or 


by the jury? 


. Did the court err, when no request was made, in 


failing to instruct the jury that the confession need 
be corroborated by substantial independent evidence? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,642 


Grorce H. Cash, APPELLANT, 
v. 


Unrrep Srates oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On March 13, 1957, appellant and a co-defendant were 
indicted for violation of the robbery statute of the District 
of Columbia Code, Title 22 DCC 2901. Thereafter, the appel- 
lant and co-defendant were found guilty by a jury on June 
13, 1957. The appellant was represented at every stage of 
the proceeding by counsel of his own choosing. On June 28, 
1957, the appellant was sentenced to a term of imprisonment 
of four to twelve years." 


1The Supreme Court, in Misc. 723, ultimately ruled the test 
applicable on the appellant’s application for leave to appeal in 
forma pauperis was whether or not it was “plainly frivolous” and 
remanded the case to this court for consideration in light of EUs 
v. United States, 356 US. 674 (1958); and in light of Hil v. 
United States, 356 U.S. 704 (1958). Pursuant to the mandate of 
the U. S. Supreme Court, this court allowed the appellant to 
proceed on appeal in forma pauperis. This appeal follows: 


(1) 
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The substantive facts of the case are as follows: On 
February 20, 1957; at approximately 6:30 p.m. the complain- 
ant, Joseph-Sanford, was: a passenger ona Seat Pleasant 
bus in the District of Columbia: proceeding to his home (J.-A: 
5). The bus was crowded and the complainant stood in the 
aisle throughout the ride. He had on: his person a wallet 
containing $305.00 (J.A. 7). The appellant was aware that 
the wallet was in his possession until he was within three 
blocks of where he got off the bus and discovered the theft. 
As he proceeded through the crowded bus in order to exit at 
the rear door at 13th and H Streets, N. E., he was aware 
that the appellant and the co-defendant were standing next 
to him. One of them was pressing against him (J.A. 6). 
There was nobody getting off the bus in front of him except 
a small child who had been seated on the steps of the rear 
exit (J.A. 14). When he was leaving the bus the complaining 
witness felt a jolt behind him and a constant pressure main- 
tained against him. He looked behind him and only the 
appellant and co-defendant were against him (J.A. 6). The 
appellant and the co-defendant stepped off the bus directly 
behind the complaining witness.. When the complaining 
witness stepped to the street, he felt his pocket and dis- 
covered his wallet was missing. He immediately turned 
around to the appellant and the co-defendant and said, 
““You’ve got my wallet’? (J.A. 7). 

The complaining witness attempted to get the bus driver 
and other persons in the area to call the police but was 
unable to get any cooperation. The complainant at that time 
went into a nearby delicatessen and phoned for the police. 
When he arrived back on the scene of the robbery, the bus, - 
all the occupants, and appellant and co-defendant had de- 
parted the vicinity. He thereafter reported to the police 
what had occurred (J.A.7). During the course of the trial 
the complaining witness identified personal papers belong- 
ing to him which were in the wallet at the time of the theft 
and subsequently recovered in the alley in the vicinity of 
630 Elliot Street by Detective Payne in the company of the 
appellant (J.A. 18). 
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” ‘Detective Sergeant Hernan ‘A. Payne of the Metropolitan 
Police Department contacted the appellant George H. Cash 
and made arrangements tomeet him on February 2, 1957, at 
9:00 p.m. in the unit block of H Street, N. EB. (J.A. 16). 
Appellant and Officer Payne met at around 9:00 that 
evening in the unit block of H Street, N.E. They sat 
in the Officer’s car during part of their conversation and 
the appellant admitted to Officer Payne that he had picked 
Mr. Sanford’s pocket at 13th and H Street, N. E., the 
previous evening. Appellant informed the Officer he had 
an accomplice in the robbery (J.A. 17). 

During the conversation with Officer Payne the appellant 
stated he had disposed of the personal papers of the com- 
plaining witness in the alley next to the premises of 630 
Elliot Street (J.A.18). Officer Payne and the appellant went 
to the vicinity of 630 Elliot Street and recovered a D. C. 
driver’s permit and other papers belonging to the complain- 
ant in the alley alongside 630 Elliot Street (J.A.18). It was 
late evening and the appellant assisted the Officer in 
locating the articles as it was necessary to search for them 
by flashlight (J.A. 23). The search conducted by Officer 
Payne and the appellant failed to reveal the whereabouts 
of the wallet itself. 

Officer Payne left the company of the appellant follow- 
ing the discovery of the complainant’s personal papers 
and made arrangements to meet the appellant at the 
Robbery Squad Office at Police Headquarters the follow- 
ing morning at 9:00 a.m. (J.A. 23). The following morn- 
ing, February 22, 1957, at police headquarters, the com- 
plainant identified the appellant and co-defendant as the 
two men he had accused of stealing his wallet, and whom 
he tried to hold until the police arrived. On this same 
morning the co-defendant Adams admitted to Officer Payne 
that he had been on the bus at 13th and H Streets at the time 
of the alleged crime and had a conversation with the ap- 
pellant relative to the lost wallet and that he had, in fact, 
stalled the complaining witness and acted as a shield during 
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the theft, while standing on the treadle at the bus door 
(J.A. 19). Sa 

During the trial, co-defendant James Adams testified 
that he was on the bus on the night in question but at no 
time saw the appellant. He admitted that Mr. Sanford had 
accused him of the theft outside the bus, but denied seeing 
the appellant on the night in question (J.A. 29). The ap- 
pellant offered no defense at trial. 

Counsel for appellant during the course of instruction 
asked for the hypothesis of innocence instruction relative 
to circumstantial evidence. The court refused to give the 
instruction and stated that the case was no longer appli- 
cable law (J.-A. 35). Counsel made no further objections to 
the instructions (J.A. 36). This appeal followed. 


STATUTES INVOLVED 
District of Columbia Code (1951), § 22-2901 provides: 


Robbery—Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure 
or snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another 
anything of value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment for not 
less than six months nor more than fifteen years. 
(Mar. 3, 1901, 31 Stat. 1322, ch. 854, § 810). 


Rules of Criminal Procedure, Rule 30, provides in part: 


Instructions— . .. No party may assign as error 
any portion of the charge or omission therefrom 
unless he objects thereto before the jury retires to 
consider its verdict, stating distinctly the matter to 
which he objects and the grounds of his objection. 
Opportunity shall be given to make the objection out 
of the hearing of the jury. 


SUMMARY OF ARGUMENT 


The positive identification by the complainant of the ap- 
pellant and the co-defendant as the persons who had stolen 
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-his wallet, together with a description of the circumstances 
‘surrounding the theft was sufficient, without. appellant’s 
confession, to sustain the verdict of the jury... The evidence 
was more than sufficient under the ‘standards set forth in 
Smith v. United States, 348 U.S. 147 (1954), and Opper v. 
United States, 348 U.S. 84 (1954) to corroborate the con- 
fession of appellant. 

The evidence was consistent only with appellant’s guilt. 
There was no proven circumstance from which the. jury 
could infer the wallet was lost or stolen by another. If the 
jury believed the complainant, they might well have excluded 
every hypothesis save that of appellant’s guilt as a factual 
inference from the proven facts. ; 

The court properly instructed the jury on all essential 
matters of law. The issue of corroboration is solely for the 
Court. No instruction to the jury is required. In any 
event, the appellant never requested an instruction on cor- 
roboration necessary for a confession and has waived his 
right to raise the issue for the first time on appeal. 


ARGUMENT 


I 


There Was Sufficient Evidence Without The Confession To 
Sustain The Verdict 


Every allegation of error raised by appellant relates to 
some aspect of appellant’s confession made to Detective 
Payne on February 21, 1957, one day prior to his arrest at 
police headquarters. Assuming, arguendo, the confession 
was not sufficiently corroborated, there was sufficient evi- 
dence independent of the confession to sustain the verdict 
of the jury. This disposes of all the issues in the appeal. 

The complaining witness was a passenger on a crowded 
bus. He had in his possession a wallet containing $300 in 
cash and personal papers at least up to two blocks before he 
got off the bus (J.A. 15). As he proceeded through the 
crowded bus in order to exit at the center door he saw the 
appellant and co-defendant standing next to him (J.A. 6). 
One of the defendants kept pressing against him. As the 
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complaining witness was about to get off the bus he felt a 
jolt right in back of him (J.A. 6). At this time he realized 
there was something wrong so as he stepped to the pave- 
ment he felt for his wallet and discovered it was missing 
(J.A. 7). He immediately turned around and said to the 
appellant and co-defendant, who had gotten off the bus 
directly behind him, ‘‘You’ve got my wallet.”” After re- 
ceiving no cooperation from the bus driver and onlookers 
to call the police the complainant left the scene and called 
the police himself. By the time he returned to the scene 
appellant and co-defendant had left the area (J.A. 7). Two 
days later at police headquarters the complaining witness 
identified the appellant and co-defendant as the two men 
who had stolen his wallet. 

The facts in this case are very similar to those in Wigfall 
v. United States, 97 U.S. App. D.C. 252, 230 F.2d 220 (1956). 
In that case this Court stated: : 


‘“‘In our jurisprudence the credibility of witnesses 
in the derivation of the truth from oral testimony are 
reposed in the hearer .of.the witnesses. Demeanor, in- 
flection and gesture, both on direct examination and 
under cross-examination, are elements in those deter- 
minations. -Sole witnesses are common. places of the 
courtroom. ‘The jury chooses what to believe and 
whether the proof thus believed is convincing beyond 
a reasonable doubt. The present case is a typical one 
for the application of these fundmental rules.”’ 


The question here was an issue of fact for the Jury. Cf. 
Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2d 229, 
Cert. denied, 331 U.S. 187 (1946). If the jury believed the 
testimony of the complaining witness, as they had a right 
to do, they might well have excluded every hypothesis save 
appellant’s guilt as a factual entrance in the proven facts, 
Wigfall, supra. 

The facts in this case are similar also to those in Davis v. 
United States, 98 U.S. App. D.C. 287, 235 F.2d 514 (1956). 
In that case the Court found no error affecting substantial 
rights. The Courts sustained the conviction of the defend- 
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ant as in Wigfall, supra, although 16 confession or admis- 
sions was made. ‘It is clear, therefore, that aside from the 
confession, the evidence sustained the verdict. 


It 


The Appellant’s Confession Was Corroborated By Substantial 
Independent Evidence 


Detective Herman A. Payne assigned to the Robbery 
Squad testified that on the evening following the robbery 
the appellant confessed the robbery of the complainant 
Joseph Sanford to him (J.A. 17). Appellants contend 
there was insufficient evidence to corroborate the confession. 
This argument is clearly without merit. 

Corroborative evidence need not be sufficient, independent 
of a confession, to establish the corpus delicti. In Opper v. 
United States, 348 U.S. 84, 93 (1954), the Supreme Court 
held: 


‘¢However, we think the better rule to be that cor- 
roborative evidence need not be sufficient, independent 
of the statements to establish the corpus delicti. It is 
necessary therefore to require the Government to in- 

‘ troduce substantial independent evidence which will 
tend to establish the trustworthiness of the statement. 
Thus the independent evidence serves a dual function; 
it tends to make the admission reliable, thus corrobo- 
rating it while also establishing independently the other 
necessary elements of the offense * * ° it is sufficient 
if the corroboration supports the essential facts ‘ad- 
mitted sufficiently to justify a jury inference of their 
truth. Those facts plus the other evidence beside the 
admission must, of course, be sufficient to find guilt 
beyond a reasonable doubt.”’ 


And in Smith v. United States, 348 U.S. 147, (1954), the 
Court said: 


‘“There has been considerable debate concerning the 
quantum of corroboration necessary to substantiate the 
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existence of the crime charged. It is agreed that the 
corroborative evidence does not have to prove the 
offense beyond a reasonable doubt, or even by prepon- 
derance, as long as there is substantial independent 
evidence that the offense has been committed, and the 
evidence as a whole proves beyond a reasonable doubt 
that defendant is guilty. * * * In addition, to differing 
views of the substantiality of specific independent evi- 
dence, the debate has centered largely about two ques- 
tions: (1) Whether corroboration is necessary for all 
elements of the offense established by admissions alone 
° * © or, (2) Whether it is sufficient if the corrobora- 
tion merely fortified the truth of the confession, without 
independently establishing the crime charged. * * * 
We answer both in the affirmative. All elements of the 
offense must be established by independent evidence 
or corroborated admissions, but one available mode of 
corroboration is for the independent evidence to bolster 
the confession itself and thereby prove the offense 
‘‘throngh”’ the statements of the accused. These tests 
are applicable in the instant appeal.”’ 


These are the tests applicable to appellant’s argument. 

Viewing the instant case in light of the principles enumer- 
ated by the Supreme Court in the Opper and Smith cases, it 
is apparent there was ample independent evidence to cor- 
roborate the confession of the appellant. Both the appellant 
and co-defendant were placed on the scene by the complain- 
ing witness. The appellant and co-defendant were directly 
behind the complaining witness during the bus ride and as 
he attempted to leave the bus by the center door he was 
‘jolted’? by one of the two defendants. Immediately there- 
after the complaining witness found his wallet stolen. This 
evidence is further corroborated by the independent testi- 
mony of the co-defendant, in which the co-defendant estab- 
lished the fact that he and the appellant were long stand- 
ing acquaintances. This was certainly sufficient to corrobo- 
rate as to each defendant the confession of each ‘‘to Payne’’ 
that they had acted together. 
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-~ Warthermore the discovery of the complaining witness’ 
driver’s permit and other papers in the alley ‘where’ appel- 
Jant had confessed to Officer Payne that he had thrown them 
and later identified by the complainant as coming from his 
wallet is additional evidence of an independent nature to 
corroborate the confession. The latter evidence, alone, 
sufficiently corroborates the confession. 


All of the above enumerated circumstances were testified 
to independently of the confession and obviously corrobo- 
rated the confession. Standing alone, without the confes- 
sion, it could well be argued that they were sufficient to 
prove that robbery had been committed and that appellant 
committed it. When accusatory statements of the victim are 
added to the enumerated circumstances the corroboration 
becomes overwhelming. It is therefore clear that appellant’s 
confession was corroborated in accordance with the require- 
ments laid down by the Supreme Court, in Opper v. United 
States and Smith v. United States, supra, plus the cor- 
robating circumstances was sufficient to prove his guilt 
beyond a reasonable doubt. 


Til 


The Evidence Cannot Be Rationalized Consistently With In- 
nocence 


As set forth in Wigfall v. United States, supra, ‘‘This 
Court has held several times that the verdict of the jury 
must be sustained if there is substantial evidence to support 
it.”” In the case at bar it is quite clear that if the jury 
believed the complainant they could have been convinced of 
the appellant’s guilt beyond a reasonable doubt. The com- 
plainant’s wallet was in his pocket at 11th Street where he 
last had occasion to positively know it was in his possession 
and missing when he emerged from the bus at 13th Street, a 
distance of two blocks. During this two blocks ride the 
appellant pressed against the complainant and jolted him 
with the co-defendant as he was leaving the bus. There was 
no one else immediately near him. Reasonable minds might 
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well believe guilt beyond a reasonable donbt within the 
framework of these proven circumstances. 

Appellant contends that where the substantial evidence 
is as consistent with innocence as it is with guilt, it is the 
duty of the Appellate Court to reverse. This is a correct 
statement of the law but is inapplicable under the facts of 
this case. Only by speculating outside of the proven facts 
could innocence he inferred and the jury was not compelled 
to speculate. The appellant contends; although it is possible 
to infer from the circumstances that he took the wallet, it is 
also reasonable to infer that the wallet fell out or that some- 
body else took it. However there were no facts shown from 
which it could be inferred that the wallet was lost nor were 
there any facts from which it could be inferred that some- 
body other than the appellant and co-defendant took the 
wallet. Neither of these two inferences as cited as possible 
by the appellant is an inference from a proven circumstance. 
Both are merely imaginary, mere possible speculations with 
no supporting factual circumstances. If the jury believed 
the testimony of the complaining Joseph Sanford as they 
have a right to do they might well have excluded every 
hypothesis save that of the appeilant’s guilt as a factual 
inference from the proven facts, Wigfall, supra. Upon the 
proven facts there need not have been any reasonable doubt 
of guilt by the jury. Cf. Holland v. United States, 348 U.S. 
121 (1954); Wigfall, supra. 

In suggesting that there was no evidence to establish that 
the wallet was in fact stolen rather than lost or dropped, 
petitioner disregards the rule expressly stated in this 
Court in Opper, 348 U.S., 93 that the corroborative evidence 
need not be sufficient independent of the statements to 
establish a corpus delicti. The Court said, ‘‘It is sufficient 
if the corroboration supports the essential facts submitted 
sufficiently to justify jury inference of the truth.’’? Further 
corroborative evidence was the fact that the missing papers 
were identified in Court as having come from the missing 
wallet and it was testified to be the arresting officer that such 
papers were recovered pursuant to the information given 
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by the appellant at the time of his confession. No inference 
other than guilt was possible from the facts. see nee atl 


IV 
The Instructions By The Court To The Jury Were Proper 


Appellant contends that it was reversible error for the 
trial judge to fail to instruct the jury as to what evidence 
is necessary to establish the corpus delicti, and the limitation 
of the use of his confession for that purpose. The appellant 
concludes further that without such an instruction the jury 
might well have decided that the confession and admission 
of the accused standing alone warranted his conviction. The 
law is clear this issue is for the Court alone and never for 
the jury. In support of appellant’s contention he cites 
Wheeler v. Commomvealth, 191 Va. 665; and Coley v. State, 
110 Ga. 271, 34, S.E. 845. The latter case, Coley v. State, 
is clearly distinguishable, in that in that case the judge gave 
an erroneous instruction on corroboration and in fact 
usurped the function of the jury. Whatever may be the 
holding of the Virginia Court in Wheeler v. Commonwealth, 
supra, it is clear that the Federal Courts have established 
that it is not necessary to instruct the jury as to what is 
necessary to establish corpus delicti. 

As set forth in Pearlman v. United States, 10 F.2d 460 (9th 
Cir. 1926) : ‘This Court indicated that the usual instruction 
of presumption of innocence beyond a reasonable doubt 
adequately covered all the jury need be told upon the 
question of sufficiency or proof of the corpus delicti.”? This 
principle was reaffirmed in D’ Aquino v. United States, 192 
F.2d 338; (9th Cir) (1951) ; People v. Lawrence, 133 C.A. 2d 
65, 3 (1955), cert. denied, 284 P. 2d 949, 350 U.S. 997 (1955). 

The determination of whether or not the corpus delicti has 
been established is clearly a matter of determination of law 
for the Court and not for the jury. Pearlman v. United 
States, supra. See also Hopt v. Utah, 110 U.S. 574 (1884) ; 
Daeche v. United States, 250 F 566 (2nd Cir. 1918). The 
Court must make a judicial determination of whether or not 
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the corpus delicti has been established as matter of law 
before it may submit the overall sufficiency of the evidence 
to. the jury. If no corpus delicti has been established, the 
Court must, as a matter of law, direct a verdict for the 
defendant. 

When a confession is used to establish the corpus delicti 
it is concededly essential that there be substantial and 
independent evidence to establish the truthfulness of such 
evidence. However, the determination of whether such 
independent evidence exists is for the trial judge. 

As set forth in United States v. Dennis, 183 F.2d 201, 341 
U.S. 495 (1951) at page 231. 


‘‘We think it the better doctrine that the judge is 
always to decide, as concededly he generally must, any 
issues of fact on which the competence of evidence 
depends, and that if he decides it to be competent he is to 
leave it to the jury to use like any other evidence without 
instructing them to consider it as proof only after they 
too have decided the preliminary issue which alone 


makes it competent. Indeed it is a practical impos- 
sibility for laymen and for that matter for most judges 
to keep their minds in the isolated compartments that 
this requires.”’ 


In the instant case there is no conflict of evidence on 
whether or not the confession was voluntary. The ap- 
pellant at the time of his confession was not under arrest 
nor was he placed under arrest until the following day. 
Therefore, there was no issue of voluntariness before the 
jury and it was not necessary for the judge to instruct 
on°sach question. There is no duty to instruct the jury 
upon voluntariness or involuntariness of a confession when 
such issue is not raised factually. H awkins v. United 
States, 81 U.S. App. D. C. 376, 158 F. 2d 652, cert. denied 
331 U.S. 830 (1946). 

Appellant failed to request the instruction relating cor- 
roborating evidence of a substantial and independent na- 
ture to the confession. There is no duty to instruct the 
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jury except upon essential principles of law whether re- 
quested or not. George v. United States, 75 U.S. App. 
D. C. 197, 125 F. 2d 559 (1942). Where a request is not 
made and an instruction is omitted and the first objection 
is made on the appellant level, appellant is deemed to 
have waived his right to review by this Court. Villaroman 
v. United States, 87 U.S. App. D. C. 240, 184 F. 2d 261 
(1950) (reversed on other grounds). 

Under Fed. R. Crim. P., Rule 30, ‘‘No party may assign 
as error any portion of the charge or admission therefrom 
unless he objects thereto before the jury retires to consider 
its verdict, stating distinctly the matter to which he objects 
and the grounds of his objection. Opportunity shall be 
given to make objections out of the hearing of the jury. 
Pitt v. United States, 99 U.S. App. D. C. 63, 237 F. 2d 
217 (1956). 

In Pearlman v. United States, supra, it was contended 
on behalf of the defendant that there was no evidence to 
prove the corpus delicti except extra judicial statements 
of the defendant. It was conceded that these statements 
were freely and voluntarily made without any previous 
inducement or by reason or any intimidation or threat. 
The admission of such statements in evidence was a ques- 
tion for the trial court to determine in the exercise of 
the sound discretion. 

The trial court in its instructions to the jury set forth 
the essential elements of the crime (J.A. 30). Further, 
the Court very fully instructed on reasonable doubt. (J.A. 
31). From the above instructions, in light of the rule 
as laid down in Pearlman v. United States supra, it is 
obvious that the rights of the defendant were adequately 
protected in the instructions to the jury. 

Appellant cites the Opper v. United States, supra, 
throughout his brief as showing the degree of corroboration 
necessary where the confession is used to establish the 
corpus delicti. It is interesting to note that in the instruc- 
tions to the jury, the Court in the case of the United States 
v. Opper, there was no mention to the jury of ‘‘corpus 
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delicti’? nor was the establishment of a corpus delicti left 
to the jury. There was no instruction as to the nature 
of the substantial and independent evidence necessary to 
corroborate a confession before it may be used to estab- 
lish the corpus delicti. It may be assumed that such con- 
sideration was regarded by the Supreme Court to be a 
matter for the trial court and not for the jury from the 
fact that after a complete review by the Supreme Court 
the instructions were considered proper, Opper v. United 
States, 348 U.S. 84, transcript Records and Brief No. 49, 
October Term 1954, pages 698 to 725. 


CONCLUSION 
Wuererore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 
Oxtver GascH, 
United States Attorney. 


Cant W. Betcuer, 
Epwarp C. O’ConnELL, 


Assistant United StatesAttorneys. 
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